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Docket Entries 


UNITED STATES DISTRICT COURT 
for the District of Columbia 


Civil Action 2355-69 


Proceedings 


Complaint, appearance. Filed. 


Summons, copies (6) and copies (6) of Complaint issued; Deft. No. 1 
an@ U.S.Atty. Ser. 8-25-69; Deft. No. 2 Ser. 9-88-69; Defts. 3 & 4 
Ser. 9-8-69; Atty. Gen. Ser. 8-26-69; 

Answer of defts. to complaint; c/m 10-30-69; appearance of Thomas A. 
Flannery and Ellen Lee Park. Filed. 

Calendared AC/N. (N) 1 


Motion of pltf. for summary judgment; statement; PRA; c/m 1-9; M.C. 
Filed. : 


Points & Authorities of pltf. in opposition to notion for summary 
judgment; c/m 1-21. Filed. 


Objections of deft. to statement of facts pursuant +o local Rule 
Q(h); exhibit #1 (5); ¢/m 1-21; M.C. Filed. 


Opposition of pltf. to deft's ebjections to statement of facts; 
c/m 1-28. Filed. 


Motion of deft. for summary judgment; statement; P&A3 c/m 2-10-70; 
M.C.3 appearance of Thomas A. Flannery and Ellen Lee Park. Filed. 


Objection by pltf. to defts' stacement of facts undex Rule 9(h)3 
c/m 2-17. Filed. 


Oppesition of pltf. to motion for summary judgment; c/m 2-17. Filed. 


Objections to pltf's statement of facts overruled, despite 
superfluity. (N) (Fiat) J. McGuire. 


Memorandum of pltf£. in support of plti's statement of facts. Filed. 


Memorandum ef defts. with respect to pltf's statement of facts; 
c/m 5-20. Filed. | 


Order denying pltf£'s motion for summary judgment; granting defts' 
motion for summary judgment and dismissing the cause. (N) J. Hart. 


Aug. 20 


Sep. 


8 
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Notice of appeal of pltf from order of 5-26-70; deposit $5.00 by 
Murtha; copy mailed to Ellen Lee Park. Filed. 


Cost bond on appeal of pltf in the sum of $250.00 with North- 
western National Insurance Company of Milwaukee, Wisc; approved. 


Filed. 


Ordering granting motion of pltf for extension of time in which 
to file appeal ‘to and including 9-15-70. J. Jones. 


Transcript of procecding May 25, 1970; pgs 23; (Court Reporter 
Patrine Brockmeyer, Courts Copy). Filed. 
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UNITED SFATES DISTRICT COURT 
FOR TE DISTRICT OF COLUMBIA 


———-- ~~ 


WALTER G. BURTON, JR. 
5902 85th Avenue 
New Carrollton, Maryland 


Plaintif£t, 
Ve 


THOMAS O. PAINE, ADMINISTRATOR 
National Acronautics Space 2 
Adninistration - 2 
Code A Ls 
Washington, D. C. 20546 Civil Action No. DO 
3 & aed 
ROBERT B. HAMPTON, CHALEMAN 
JAMES E. JOHNSON, VICE CHAIRMAN 
L. J. ANDOLSEK, COMMIE TORE 
United States Civil Service ~~ 
Comnis sion ; ~ [ 
1900 E Street nt 
Washington, D. Cs: 20415 AUG 1 


Defendants. ROBERT i, STEARHS, Clark 


al 
9 1859 


COMPLAINT FOR DECLARATORY JUDGMENT 
‘AND INJUNCTIVE RELIEF 


Plaintiff complains of defendants and alleges; 


1. The plaintiff is a citizen of the United States and a 


resident of the State of Maryland. | 
; | 


2. Thomas 0. Paine is the duly appointed, qualified and 


acting Administrator of the National Aeronautics Space eae 


hereinafter referred to as NeAeS.Aey and is officially charged by law 


withthe administration of laws and regulations relating col the enploy= 


ment of civilian employees at N.A.S.A. 
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3. Defendants Robert E. Hampton, James E. Johnson, and 
L. J. Andolsek are respectfully the duly appointed, qualified and 
acting chairman, vice chairman, and member of, and composing, the 
United States Civil Service Commission, hereinafter referred to as 
the Commission; said Commission being charged by law with the administra- 
tion of laws of the United States relating to the appointment and 
retention jin the service of civilian personnel in the services of the 
United States. 

4, This wink has jurisdiction under sections 701 et. See 
of Title 5, sections 1361 of Title 28, and sections 2201 and 2202 of 
the United States Code. 

5. Plaintiff at all times material hereto,: was an employee 
of the United States and was duly qualified as such employee under the 
laws and regulations pertaining to the competitive Civil Service and 
was employed by N.A.S.A. 

6. The plaintiff enlisted in the United States Aix Force 
on September 16, 1946, and served continuously until he was honorably 
discharged on September 15, 1949. | 

7. The plaintiff ane fast employed in the competitive ser- 
vice of the United States on March 28, 1956, and continued in such ene 
ployment rising in grade from G. S. 5 in 1956, to G. S. 14 in 1963. 

On Maxch 29, 1968, the effective date of the separation of the plaintiff 
from his employment as aforesaid, the plaintiff had been employed in 
the civilian service of or serving in the armed forces of the .United 


States for a period of sixteen years. 


-8. The plaintiff was separated from his employment as afore= 


said, effective March 29, 1968. The plaintiff appealed his separation 


to N.A.S.A. and after the appeal was denied, he appealed. to the Appeals 


Examination O£fice of the Commission on April 7, 1969, He thdreafter 
\ 
= 
appealed to the Board of Appeals and Review of the Commission |from the 
adverse decision of the Appeals Examiner. The Board of Appeals and 


Review upheid the decision ef the Appeals Exanining Office on! June 27, 


1969. 


9. The plaintiff was an outstanding expext in the field of 
‘ 


administration and engineering related to electronics engineering. Up 


to the time of his separation, he had always received performance rate 
- | 
ings of satisfactory or better; he had also received Icttexs ot commens 


dation and no letters of xepxrimand oF been otherwise the object of 


ciplinary action. __. 
10. The action of the Defendant Directox in discharging 
tiff and the action of themembers of the Commission, defendants 
herein in upholding such discharge was axbitrary, capricious jand 
2% ° | 
contraxy to law for the reasons as hexeinafter stated: | 
The said actions of the defendants were in violation of 


Title 5, United States Code, Sections 7501 and 7512 in 


that the discharge was not “only for such cause as will 
promote the efficiency of the service"; was not based on 
. | 


the chaxges issued to the plaintiff; was not based) upon 
a decision on the "answer" of the plaintiff; was outside 
the spirit and ‘letter of the statutoxy provisions and 
not in. good faith. : | = 
11, ‘he action of the, Defendant Director in discharging 
plaintiff and the action of, thoneubers of the Commission, defendants 


herein in upholding such discharge was further arbitrary, capricious 


and contrary to law for thereasons as hereinafter stated: 
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The discharge was in violation of the Rules and Regulations 
of N.A.S.A. and the Civil Service Commission in that: 1. 
N.A.S.Ae Failed to give counseling and guidance to the plaine 
tiff as xequired by Federal Personnel Manual (hereinafter 
referred to acs “"FPM"™ Chapter 430, Performance Evaluation, 
N.A.S.A., FPM Supp. No. 13, December 17, 1964, FPM 430-3 
Subchapter 1-3 and 1-4; N.A.S.A. 430-2-2, Supp. 13, 430-2= 

3 and 4302853 2. Placing plaintiff on leave without pay 
without his consent violates FPM 630, Subchapter S 12, GMi 
3630.5, November 10, 1966; 3. Chapter 751 of FPM and N.A.S-A. 
regulations conforming thereto because full consideration wes 
not given to “all factors involved" in determining the penalty 
imposed and because of a failure to weigh mitigating circum= 
$tances and the frequency of the offense; and because the 
discharge did not accord, as the regulations require, with 
justice in the particular eeieretions 4. Defendants failed 

to comply with FPM 752-2-4 and 752-10; 5. The punishment 
was haxsh and unwarranted and contrary oS the standards of 
discipline as cstablished by N.A.S.A. (NeAsSeAe Appendix 
Chapter 751, Subchapter 1) and because; 6. The following 
Rules and! Regulations were not complied with FFM 430, 531, 
630, 735, 751, 771, 772, and Supp. 900-1, Executive Order 
10987 and othex Rules and Regulations of the Commission and 
NeAcSeAe 


12. The discharge, as hereinbefore alleged, was further 


axbitrary, capricious and contrary to law in that the action of N.A.S.A. 


and of the Commission was not in good faith and was instead based upon 


bias, prejudice and malice on the part of N.A.S.A. toward the plaintiff 


| 
| 
so-that the dischaxge was not for such cause as would promote the ef~ 


ficiency of the service as xequireda by 5 USC 7501 and 7512. | 
13. The discharge was further unlawful in that the letter of 
charges did not fully and adequately state chazxges which could lawfully 
‘be the basis for discharge or as to which the plaintiff could, defend fox 
the reason that the Lettex of SPORES and the decision of ne DIRSEIOE 
of NA. S.A. Were conyvined to a pexiod ie Janvary 11 to Aes 13, 1968 
| 
during which until January 24, 1968 the plaintizf£ did not have an of~ 


ficial job deseription ox an official assignnent to the new unit where 
i 


he was enployed. 
14. The actions of the defendants wexe further arbitrary, 
capricious and unlawful in that the plaintiff was not responsible for 
refusing to perform an assigned duty not only because a clear and 
fic assignment was not made, but also beacause NeAeSeAes by its 
conduct, words, and practices prevent tod the oe Lrom "performing 
in 1968,first by a long period of Daesant Sop isolation, and by not 
giving prosmet tt a job description and an official assignmen nt in 1968, 
but instead oy Sees plaintiff in leave without pay without his con- 
sent and finally by. refusing to give plaintiff the tools, backing, 
cooperation and assistance necessary for anyone to pexform ~ all ata 
time when plaintitt was xeady, willing, and able to PERSE | 
-°XS_° The actions of NA. S. A. wexe further arbitrary, capricious, 
and unlawful in that the Gischarge was not for any reason undex law or 
regulation, Dut based upon prejudice, bias and malice in that the plain- 
tiff was kept in isolation for two ox more years priox to January 1968, ° 
and subjected to a course of unlawful conduct by N.A.S.A- calculated 


either to force a resignation ox to create just such a circumstance as 


that which lead to plaintiff's discharge}; that this intent was present 
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is further marked by the precipitate and unprecedented action of NA.SeAe 


in cutting off funds to plaintiff by unlawfully placing plaintiff on 


involuntary leave without pay, thus depriving plaintiff of any means 


with which to support his fanily ox defend himself; the total effect of 
such unlawsud. and improper action was that the plaintiff in January and 
Febxuaxy of 1968 did not fail ox xefuse to perform in any lawful sense, 
but that his actions during this period were forced upon hina and cone 
trolled by the said unlawful and improper actions of the Defendant 
Dixector. = 

16. The plaintiff has exhausted all of his administrative 
remedics. . 

17... The -plaintiff's yights as a government civilian employce 
as an honorably discharged member of the United States Aix Force 
being willfully and unlawfully violated by the said defendants 
of whom have Cuil’ es ‘comprare knowledge of the plaintiff's xights 
that it is the plain minis sterial duty of the defendants to reine 

state the plaintiff to the kightful position from which he was wrong= 
fully removed, retroactive to the date of the wrongful removal. 
Wherefore plaintiff prays: 
I. ‘That the court determine as a matter of law that: 

(a)! That placing and keeping an employee in virtual 
isolation for two Wears including six months of total isolation, refusing 
and failing to otis him the support and facilities necessary to pexform 
a job, plus failing to give him guidance and counseling, constitutes 
bias and prejudice and creates, at the end of aah period of isolation, 
an obligation on the part of the government to meet with the employee 
and resolve the employer-employee relationship problem which has been 


the cause of such tragic waste of the established professi onal skills 
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of a valuable cnployee, but in addition, of many thousands of dollars 
! 
i 
of the taxepayerse | 
: 


(b) Under the circumstances set forth in paragraph 


(a) of this prayer, an employee has a right to ask fox a xesolution of 


whatever pexsonnel problezs exist before he accepts what propoxrts to 
be a new assignment and the government is estopped to insist upon blind 
| 
obediance without ass suring the employee that the conditions which nade 
performance impossible will be eliminated. | 
(¢c) ‘That where an employee is asked on January ll, 
1968 to pexform a task on January 13, 1968, and where there does not 
then exist cither a job description or an official as ssignnent to an ene 
tirely new division of an agency, and where thereafter, on January 24, 
; 
1968 he is given a aos description and an official assignnent, and where 
on the sane day ie is placed on Leave without pay which contimues until 


: Sy 
March 29, 1968, on which date he is separated, then such separation is 


contrary to the provisions of 5 USC 7501 and 7512, contrary to the Regue 
lations cf the Civil Service Commission, FFM 630, Subchapter S$ 12, and 
contrary’ to the Regulations of NeAsSeAe 

(d) That the failure and refusal of the Administratox , 
and the Civil Service Commission to consider plaintiff's amcaren alleging 
the improper and unlawful conduct of the Administrator in igolating the 


plaintiff for a period of approximately two years, which constituted a 
substantial and material answer to the charges, is specifically contrary 
to the Congressional . directive as set further in 5 USC 7501) (4). 
(e) That the facts considered as & wnat, establish- 
ed that the discharge of ‘thé tplaintif£ was not in good faith and was 
’ not. for the refusal to perform a particular task, but was ins tead ine 
spixed by bias and prejudice existing over a long period of ltime priox 


| to the dischargee | 
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{f£) That undex the circumstances of this case the 


action of the Administmator was axbitxary and capricious in that it was not 


done, as xequired by statute, for such reason as would pronote the ef- 
ficiency of the service. 

(g) That under the circunstances of this case, the 
actions of the plaintiff with respect to his job performance in January 
1968 were involuntary and forced upon him by the unlawful actions of the 
Defendant Administrator of N.A.S.A. 

(h) That under all of the circumstances of this ca 
the plaintif£ did initiate a constructive grievance which as a matter Gf 
law, constituted a valid grievance within the pextinent rules and xegue 
lations of N.A.S.A. and the Commission. 

(i) That the submission of a new job description to 
plaintiff in January 1968 which supported a grade lower than grade 14, 
constituted a violation of 5 USC 751i and 7512 in that it constituted 
a reduction in rank and pay.without meee 

XI, The defendants, their agents, successors and assigns 
are enjoined and ordered to cease and desist in the practices herein 
declared to be unlawful, and that the defendants proceed immediately to 
xestore the plaintiff to theposition from which he was separated as of 
the date of his separation on March 29, 1968. 

III, Thati the plaintiff be granted such other and further 
relief as to the cturt may appear equitable and just in the premises 


ath fo mothe, 


NALD M. MURTHA 
-1009 Tower Building . 
Washington, D. C. 20005 
Tel. No. 347-2933 
Attorney for the Plaintiff 
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resignation or to farce a reaction on plaintiiz's part which would 3 
provide technical grounds for discharge procevdings. This course 


ef conduct is reflected without dioputc in the recerds as follows: 
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.uot vedng given cupsert an perferning his etazi functions 
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prior to Kovember 1967 end that ho was virtually withdut any 


majer acgignacnts ig cerrake rated by the testine: ‘Me SACKOOR, 
vie Koberts (A. 135, 

(A. LiS@LLT) and We. Gardner (4. LOGe10T). 
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vetscence on part of the people 
eee XY know there 
> nore then 
preparing minutes of nef maetings and working ou a “travol 
buGsct" osehmucnt which wae “& ane tme mn month, very Einited 
thtn:, Y bad no emeghenment to eccupy @ssht hours a day.’ (A155) 
(G} Eu verky LOS’ pleantarl wonlinzed that progreos 
definite jad arghanneut und have sesa regular work to 
nade and vas beginning te wot to him (plaintirs} 
“phyoicnaiy". Ci. LET) ure Roberts, who was Chick ef the Divie 
sion, was in the next office to plaintiif£, tut ha was mever 
permitted te meot and discuss with Roberta the treatseaut he was 
receiving. Flhaint: 'Y87, Calied Ronertsa at home sad 
Giccussed fhlinz a yrkevance kocauge for 1S nenths eothing con~ 
erete hed been assigued to utilice plaintiff's energics. €4. 137, 
CLC 150, ISL). Roberts premised te co over to personnel office 
with vindiutifs end ace what hed te be done. (4. 1S7)}. Thies vas 
not conc. . 

(¢) PReberts, in Herch 197, gave pleintifi an 
aesignment to work on tho FY 1366 budget. To carry out the 
apsizgnuent plaiatifé cabled a meeting. “whon the tine cars 
the people dicn't shoe up, key peopic, the ones that were 
there, wendercd in and cut.” (A. 185, CiC 12a, 130). PBbaintit? 
then wrote & menerandun setting up another acating for 
next Week end agein the koy people dicate ehow up. (A. 190, 

This all eccurred in carly Apyil 1987, ond toth 
Kr. Thompson ond Mr. Roberts vere inferned efLrectly in writing 


of the frets rezerding lack of support far plaintifits assigned 
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(f) After the roseipt of Bn jou doseription which 


ae 
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anything to do for eis or more Hon aths following 
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tozethox ta UI SOUNER the plans and tails of reorganization, 
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to why he wesa't inforwed gud cas 


but praintsi[? was not intormed. 
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pecrucs ned rot beon requested to go. (C&O 141) 
Ga Geteber £3, LEST, plaintaiy, having heard via the grapevine 
of bis probsble rencsignment, (A. 195, 12s, Sf 158-142) wrete 
“ton whe was the head of the Nannoed Flight 
. Division, and etated he had hoard tant he was te go 
in tha sane letter he asked 
for & ASTER to verolve the problem of hig pest relations 
With iwantsenent PRnintizfe's veply to chaxyuea, Fart IV, 


2/ 


Neferveuce *£Z and fF Ur, Covington, Direetor of Coda 396 + 
Sid not reply, but Ee. THoepeom vhe was the beputy Agpistant 
ur. Covineter, rephidced informing plsinatifs of hig tronsrer 
and stated that about the niddie ef Novexbor he would discuss 
With plaintLts the of masignacnt. Plaiuthiz's desk end other 
cqtipeent wore moved over to Code S09 on Novenber 17, 1957 nad 
wore crowded inte a espace already cccupiod. (A. 155, 197, 
first 
CSC 143) Flaintirg/caw Mr. Thoupson gor about five uinutes. 
on November 22, 1807 when a project was given to ‘plaintiff. 


(A. LE, CSC 144) Maintiiz tried to ge ahead with tho assign- 


nent Hr. Thompson tad given hia on Novenber 22nd but he had 


te optsin deta fros others, including kr. Roverts. He was 


not given cooperation and in order to oxtain authoritative 
packing, plnintif£ prepared a memorandum to pe signed by 
Juesnrcon end to be routed to key indivicuals, isatructing 
thes to assist plainti22. ir. Thospeor refused to serd out 
this mozo or any atherse (A. 133, CEC 143) Plainti¢f net with 


een eae a OPEC 
2 A Pa . . 
a Co¢e $00 ts the code cosignation for the launed Space 
Flight Directerate. Tais vas physically i1ecated several 
miles away iroa Lr. Repert's bivizion. 
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scKed for a perforuance eppreizal and an understanding 
OS, CEC 146-167) Phaintirs asked 
know wheat tho jou, the grosth 
potentiaz of the job wae, aod what appre Sal, where necossary, 
would iaforms me of those ereas of woekucseces that may create 
kinds of propioug that obvicusly had dcveloped before,” 
Phat “ednce ve had bevor eon eble. to 
grpensiita te co the gob under the 
chrcunstance® th had been yverhing under the previgue tw 
yoars, BRAG & Geekined on that vesise (4a. 289) wif 
(j) My. fhomspsor refased to resnond to praintiiz’sa 
plese for tncderstanding of whetevor tho prosloen wage thet onasted, 
and told bin, 42 fact, that he worm't eure the now job descrip~ 
tion would nustaiz a grace Gfel4 which was the grade of the 
In further response te plisintiff's request for & 
nearing, aS Etated nuaves, Are Suonyson told plaintaiz, on 
the seco day, daruary 24, 1936S, that pleintizf£ was gsvea an 
official acsizgauent sad a jor gescription, that he var putting 
pleLotizr®y on Leave Without Pay and that plaintiét must reneve 
himsely and his personal c?fects fron the office, 
PIsintizs renzined on forced LVOP from Jat 
ary 20, 1366 until Fobruary 13, 1953 when plaintiff? vas given 
gn notice of prepoged removal for iusubordination. After this 


cate, oxcept for a few cays to prepare a reply, plaintLiz 


renained on LYOP until his rencval March 25, 1358. (A. 2il, 


4f Yurther cocuuentation is contained ia plaintizf?'s 
or Reply to Charzes, Part IV, entitied “Brief Review of 
Tneunbent's assiyament snd Difficulties During the 


Period Letween sey L9o? ~ January 1506. 
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Part [V, Reference 1). 
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throush their attorney, the United States ‘ttoracy 
for the Distri - Columbia, respectfully move the Court to grant 
summary judgment for them en the ground that the 
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STATOMENT CF LATERIAL TY “ACTS 
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Plainti£é by this action seeks judicial xeview of his removal 
: | 
from federal employment. The only evidence properly before the Court 
4s that which was before the Civil Service Comaiss sion and is contained 


in the certified copy of the record of the Commission aes is filed 


App. 34 


herein. On the basis of that record defendants sumnarize the materia 


vudisputed facts as follows: 


a veteran who served as an employee of the 
National Aeronautics and Space Administration (hereinafter referred 


to as RASA) for approximately twelve years ending in March, 1968. 


2, On February 13, 1968 Ne *, Thonyson, Deputy Assistant 


Direetor for Hanned Flight Support, notice of proposed 
remova). to plaintif£ on a charge of "Refusal to carry out official 
assigned job for the period January 11, 196S through the date of thi 


notice." Mr. Thomp etated the reasons for the proposed action 


4 


specifically aad in detail including the following: 


"3. On January 24, 1968, a meeting was held in ny 
office, In atkendance were myself, Heil Stein, and 
you. At this mnceting, you advised me that you would 
aceept the assignment 1 gave you on December 6, 1967, 
only if all of the following criteria were met: a. A 
private office with outside exposure; b. A private 
seerctexy. c. An adequate telephone system. d. A 
periodic step increase. c. A promotion to GS-15, step 
2, by June 1968. 


"you were advised by me that your reavest for a 
private seeretary and private office with cutside 
exposure could not be met. In addition, a recomn- 
mondation for promotion to a GS-15 could only be 
considered after I had personaliy reviewed your 
work over 2 period of time. You were further ad- 
vised that a periodic step increase would be re- 
viewed at the appropriate time and a decision to 
grant or not to grant would be made then. I also 
advised you that I would investigate the telephone 
situation to determine if any changes were neces@= 
sary. You were once again asked if you intended 

to accept the assignuent you were eiven on December 
6, 1967. You answered in the negative indicating 
that you would caly accept the assignment if all 
the five exiteria were met; you also indicated that 
you would’ not accept any other assignment at the 
Goddard Space Flight Center unless those five cri- 
teria were met, *** 


App. 35 ~ 
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In view of ur refusal to accept and perform the 
assigned work, I have no alternative but to propose 
your removal from the Federal Servi 


3, Plaintiff was informed that he had fifteen days from receipt 
| 


of the notice within waich to reply in person and/or in writing and 


to submit affidavits. Plaintiff£ submitted a written xeply dated 
| 
| 


February 28, 1968 with attachments and replied orally to Wiz. Thompson. 


4. Mx. Thompson on March 26, 1968 rendered 


that after giving careful consideration to the reply and 
and to the oral ceplies he found the charge suppoxted by the evidence 
and that plaintif£ would be removed frow his position effective 
March 29, 1968, Mr. Thompson advised plaintiff of his appeal right 
| 
1 


and plaintiff appealed initially to the Director of the Goddard 


r H 
Flight Center who subsequent to a hearing on May 14, 1968) sust 


Se 


he removal action, Plaintiff then appealed to the Civil 
| 
Commission. | 


5, Plaintiff's removal was sustained by the Civil Service Com- 
; | 
yaiesion which found that NASA had complied with all precedural require- 


connection with plaintiff's removal; that plaintiff failed 


‘ments in 


to carry officially assigned job starting on January ll, 


1968, as charged, and that the mitigating factors alleged by plain- 
i 


charge. 


6. The Civil Service Commission rendered a final decision on 


June 27, 1969 and plaintiff instituted this action in August, 1969. 
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OUR ERE 


This cause having come before the Court on plaintiff's motion 
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motion for swunary judgnent, 


excof and of argument of cousel, it is by 


Hes 


the Court this_ 26th day of hay, 1979, 


ORDERED that plaincifé's motion for summary judgnent be denied 
p > 


AVELLG 


and it is further 


ORSERED that defendants! motion for sumnary judgosent be granted 


Dot eho 


and that the above entitled cause be and it hereby is dismissed. 
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THE COURT: Plaintiff's Motion for Sumnary spdgment 


I t for Sumaary Judgment is granted. 


is denied; defendant's 


There is no issve of material facts. 
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the foregoing constitutes an excerpt of the. official transexipt 


in the above-styled matter. 
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(Caption Omitted in Printing] 


Notice is hLexeby given that Plaintif¢ bereby appank 


Court of Appeals for the Distxict ox Colmibha 


Chycust gxyon the godgn ent entercd in this action on May 2G, 1970, 


Dated this 
| 
ee resem a 
DOMIL Bi. MUA 
1699 Lower fui Alding 


Washingten, Dee. 


Attorney fox Plaintiz£ 


—— 
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The following is answer to letter of removal: 
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
GODDARD SPACE FLIGHT CENTER 
GREENBELT, MARYLAND = 20771 


Febsuary 28, 1°68 


PMS Ni 


we 


j Rarcovel in 


ee, 


a 
XG, Lovo 


Dear Mr. Thompson: 
lie enclosure, entitled 
Proposed Rowoval," ce itutes iy come 


fs fe ye RTT 
youx Letter o4 Feo 


te 


This j.ctter 
ply to = rk 
sty to N 

vacy 13, 1968. 

Tne idad into four separate 

“CS, @nc epenceat objective as 


Discussion of suoject proposal for the purpose of 
atements purported to support 


correcting partinent at 
t certain regulations vhich 


the chers¢ and to pres 
Yh 


Be Lye 


should be of mutual interest. 


PART IL 
we which would sean to 
¢ February 13, 1968 not only proposes 
substantiates é 
ushyv ini 
3h 


without 


Suspension. 


PART LIL 
Present evidence which would seem to indicate that 
ivarse action as delineated in your 


the proposed Advarse x 
368 has, in some instances, 


letter ov February 13, 1968 
? : 
rvice Regulations 
1 Manual, or at the 


either violated the intent of Civil Se 
as dotines in the Federal Fersonne 
very least cepresents proposed utilization of these 
regulations in an extreme manner. 


PART IV 


Present a brief review of incumbent's assignments 
and cif jculties during the period May 1967 - February 
1968 with special emphasis on the November 1967 - 


Fob: eis RB, 
revic 


paren SO, that 


ond ing 


it should 
i t and Sincere 
end no attempt has 
hig nTsOsaC oun. always 
ao ete s onen to question 
versy have been left intact. 


S2y, 


The 
develop 
ee d 
furthe gd USS =i . and 
aac 


purpose ft 


fm utilizing t 
anineless i 


obscurity, 


‘ 
alone in 


be noted sear 
fesling 
been made 
Leaves 
because 


that tt sis 
that have, 
all levels 


to Shoe 


tations are provide 
“essence, each part can 
suppert of the derined 


to coverage 
| 
appropri; 
Ree ae 
should 
| 


the entixe enclosurte 


ta Ooe t 
the 
all points of controe- 


this 
but 
and questionable coa Sitio 
xesolution 


Therefore, I specif fically request that I be allowed) to 


make an oral presentation in 
answer any questions 


wake every effort to assist 
managerant techniques back 


Encl: 
Reply to Notice 


Copy Furnished: 
tr. Raymond J. Sumser 
Chief, ianpower Utilization 
Division 


[From Part C, Appeal 
pages 9 et seqe] 


that you may have and, 


shich I shall be happy to 


in addition, 


you ee EereICe more appropriate 
into fee 


Respectfully, 


v. 


Walter G. Burton, Jr. 
Hannad Flight Support 
Directorate 


of Proposed Removal 


File 2, Civil Service Commission, 
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"REPLY TO NOTICE OF PROP EMOVAL" 
PART I - Pertinent Excrors Noted in Notice of Proposed 


Removal, Gated February 13, 1658 and 
Applicable Civil Service Regulations 


PART Li - Evidence vhich would seam to indicate that 


FOUL cer February 13, 1055, not only 


PART LII - Evidence vhich would seem to indicate that the 
provosed se action as delineated in your 


inst 


Personnel Manual, er at the very least repre- 
sents utilization of these regulations In an 


pe nm rami 
Oxcrere 


PART IV - Brief veview of incumbent's assignments and 
difficulties during the period between May 1967 
ang January 1968 with special exphasis on the 
November 1967 - February 1965 segment 


PART I - Pertinent Mrrore Noted in Notice of Proposed Removal, 
dated February 13, 1968 and Applicable Civil Service 
Regulations 


REFERENCES: (1) Letter, dated February 13, 1968, to Mr. Walter 
G. wurton, Jv., from Me. Henry F. Thompson, 
Subject: Notice of Proposed Removal 


Memorandum, dated January 31, 1968, to Mr. Henry 
I. Thorpson, from Me. Walter G. Burton, Jr., 
Subject: Meeting Concerning Acceptance of Job 
Assignuent as Presented to Writer on January 19, 


1968 


Memorandum to Record, dated January 24, 1968, 
written by Mr. Henry F. Thompson, Copy to 
Mr. Walter G. Burton, Jr. 


Guotations from Federal Personnel Manual as 
Applicable 


™ 
on oy 


ine 
erence 


ie 


App. 41 


following are some exrors set fer 
(1), but are not necessarity all 


Pore L. Peronrvech 1 
hed va @ he OF dat * on {oad 
eee ie peng 


Sera aan 


The charge should vead January 10, 1968, in 
January LL, 196%. 


Peea 1. ve : i Sentence and ali sentences seferring 


Y AVAILABLE 
nal bound volume 


10:00 Ji con ithe 
S67. jmstcad o£ 
cation on this 
Ty ee this dceument. 
“ : 
2, Ytem 2, Lnrst Sentence 


1958, at referenced ee I was 
vee : Form 56 reassigning me to Ese (800 and na position 
time, ~ was os Lie if would accept 
ere wag that £ {vould like some tine 
ch I would Like 
to eer 7b 2 2 gi aA x L swer. When 
asked by: Ti 1 on how much timc uld be required, 
Eo replied anywhere from one or tro to a esti 
but thet I vould be les to disci 
him whenever in courte be £itted eS his Sine sdule. 
“i. “honpson Eoee consulted his culendar and said ae 
he aoe not meet ith me until January 24, 1968: 


‘ 
3S 


.GVat Sst a 
the assigumeant over in 
g Za) sensible questions. Part 
a some light on this area als 


Pare 2, Tten 2 Paragraphs 1 & 2 


The assextions made here in support of the “Shenae. 
are both inconplcte anc inaccurate and for the purposes 
of correction umd clarification, Reference or 38 
appended to reflect the actual facts. 


Page 2, Itom 3, Paragraph 3 


Your essumption that I wished to be put ini a 
nonpay status is erroneous and completely unfounded. 
As a matter of fact, SSeS to Civil Service Regula- 
tions, Leave Without Pay (LUu0”) is what one may call a 
fringe benefit, which can only be used by an employce 
when he requests the privilege in writing, and then 
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only after manegement consideration and approval. 
LeOP s should never be forced as a pens thLty or as a 
: i oL, since its use in ehis manner not 
ne intention of the regulation as set 
apter 530, Subchapter S12 of the Federal 
Sey: Monnet (EM) ,. but also constitutes an adverse 
action taken without prior notice. Part II is designed 
to deal with this point in detail. 


Pose 3, Item 4, Paragraph 1 


This paragreph in reality’ amounts to nothing more thon 
an ordered amount of subterfuze eithe ax throen in with- 
out thought, or for the purpose of arousing my 


indignation. I prefer to concentrate on neither and 
will, therefore, confine my sel£z to what J feel are 
more important areas of concern. Reference (3) is 
attached to this part, however, and suitable treat~ 
rent will be rendered this paragraph in an oral 
Giscussicn as required. 


In light of the numerous errors or flaws set forth thus far 


in your proposel, dated. Febcuary 13, 1966, to remove me fron 
Federal Service, I submit the Lollevwing quote for your information: 


Chapter 752. Tederel Personnel Manual, Paragraph 2-2(c)4 
qe eee NN Se nee SR LE I Ce 
“Porthermore, if a Flaw is cetected in the 
notice, whether as a result of a request for further 
explanation or etherise, the faulty, potice should 


be cancelad and a nev notice issued." 


‘NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
GODDARD SPACE FLIGHT CENTER 
GREENBELT, MARYLAND 20771 


February 13, 1968 


Mr. Walter G. Burton, Jr. 
5902 - 85th Avenue 
Hyattsville, Maryland 26784 


Dear Mr. Burton: 
Subject; Notice of Proposed Removal 


This is to advise you that as previously discussed curing our 
mecting of January.24, 1968, it is proposed to remove you from your 
position of AST, Technical Management, GS-14, $17,425 per annun, 
in the Office of the Assistant Director for Manned Flight Support, 
not earlier than thicty (30) days from the date of your receipt of 
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this letter of notice. This proposed action results from 
following charge: 


Refusal to carry out official assigned job for the 
period January 11, 1968, through the date of this 
notice. 


The reasons supporting this charge are as follows: 


1. On November 17, 1967, you were detailed to the Office of 
the Assistant Director for Manned Flight Support. On December 65 
1967, you were given the assignment of developing a syste: of 
Management and Information Coatrol for the Manned Flight Support 
Directorate. This required that you provide the necessary 
engincering management data in the following three areas: finencial, 
personnel, and facilities. On January 10, 1968, you indicated to 
me that you would no longer perform the assignment of developing 
a system of Management and Information Control for the Manned Flight 
Support Directorate. 

2. On January 14, 1968, you were officially reassigned to the 
Office of the Assistant Director for Manned Flight Support. On 
January 19, 1968, a meeting wes held in my office. In attendance 
at this meeting were myself, Neil Stein of the Manpower Utilization 
Division, and you. The purpose of this meeting was to discuss your 
refusal to carry out the assignment given to you by me on December 6, 
1967. At this meeting, you were given a copy of your reassigament 
Form 50 and a current position description. You were also asked if 
you intended to do the job assigned to you on December 6, 1967.| You 
indicated that you did not intend to do the December 6, 1967, agsign- 
ment; however, you reguested and were granted five days to study the 
position description end render a final decision. 

3, On January 24, 1968, a meeting was held in ny office. In 
attendance were myself, Neil Stein, and you. At this meeting, you 
advised me that you would accept the assignment I gave you on 
December 6, 1967, only if all of the following five criteria were 
met: 


A private office with outside exposure. 
A private secretary. 

An adequate telephone system, 

A periodic step increase. 


A promotion to GS-15, step 2, by June 1968. 

You were advised by me that your request for a private secretary 
and private office with outside exposure could not be met. In acdi- 
tion, a recommendation for promotion to a GS-15 could only be con- 
sidered after I had personally reviewed your work over a period of 


time. You were further advised that a periodic step increase would 
be reviewed at the appropriate time and a decision to grant or mot 
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to grant would be made then. I also advised you that I would 
investigate the telephone situation to determine if any changes were 
necessary. You were once again asked if you intended to accept the 
assignment you were given on December 6, 1967, You answered in the 
negative indicating that you would only accept the assignment if all 
the five criteria were met; you also indicated that you would not 
accept any other assignment at the Goddard Space Flight Center unless 
these five criteria were met. 


Your refusal to accept the December 6, 1967, assignment and the 
fact that you were not performing any other dutics officially assigned 
by me left ime no choice but to assume that you wished to be put in a 
non-pay status, Thus, I advised you that at close of business on 
January 24, 1968, you would be placed in a "Leave Without Pay Status." 
You have been in this status since that date. 


4, In'‘spite of being put on Leave Without Pay, you continued 
to come to the office. On January 25, 1968, you were observed read- 
ing magazines at your.desk. In order to determine why you were 
reporting to the office, yet not performing tasks I had assigned 
to you, a meeting was held in my office on January 26, 1968. In 
attendance were myself, Neil Stein, and you. At this meeting, 
you were asked if your coming to the office implied that you were 
accepting the December 6, 1967, assignment. You indicated that it 
did not and your »urpose in coming in was to continue doing the 
same thing you had becn doing for the last seven years. You were 
also asked at this mecting to read and acknowledge a memorandum 
which summarized the previous meeting of January 24, 1968. After 
reading the memorandum, you acknowledged its validity but refused 
to acknowledge same by signing. When asked once again if you 
intended to accept the December 6, 1967, assignment, you replicd 
in the negative. 


In view of your continued refusal to do the assigned work and 
your failure to justify your presence at Goddard and in view of 
the fact that you were in a “Leave Without Pay Status," you were 
advised by me that it was not necessary for you to physically 
report to the office until such time as you either accepted the 
December 6, 1967, assignment or until your presence was requested 
by me. You indicated that you would continue to report to the 
office. 


In view of your refusal to accept and perform the assigned work, 
I have no alternative but to propose your removal from the Federal 
service. 


You have the right to reply both personally and in writing to 
me and also to submit affadavits in support of your answer. Your 
reply must be submitted within fifteen (15) days from your receipt 
of this letter. Consideration will be given to extending this 
period of time if you submit a request stating your reasons for 
desiring more time. Full consideration will be given to any answer 
you submit. : 


| 
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: ; ie: 
If you do not uncerstand the reasons for your proposed removal, - 

L suggest you contact Mr. Gary &. Purvis, Placement Branch, Manpower 

Utilization Division, Building 16, Room 125, extension 5036 for | 
further information. c 

| 


During this advance notice period, you will be retained in an 
active duty status pending final decision of the proposed removali, 
For pay purposes, you will be carried in a Leave without pay status. 
However, you will be paid for any time spent preparing your reply 
to this proposal or performing the assignment given you on December 6, 
1967. 


As soon ag possible after your answer is received or after 
expiration of the fiftzen 15) day limit, if you do not answer, 
a written decision will be issued to you. 


Sincerely, 


“f FO 

< Rah I 
Honty F. Thompson 
Depaty Assistant Director 
for Manned Flight Support 


OrTiONAL FORM NO. 19 
MAY 1362 TONTION 
GSA Pen (4) CHR) 1016116 


UNITED STATES GOVERNMENT 

Hi fl a) ~~ . 
léemorandum 

Mr. Henry F. Thompson, Deputy Assistant Director pars: Janvary 31, 1968 
for Manned Flight Support ; 


FROM : }f, Walter G,. Burton, Jr. 
Manned Flight Support Directorate 


| 
| 
SUBJECT: Mooting Concerning Acceptance of Job Assignment as Presented to Writer on 
January 19, 1968 
| 


1.0 PURPOSE 
1.1 Subject memorandum was prepared at the express wish of the prime 
recipient. 


2.0 GENERAL SUMMARY 
2.1 <A meeting was held in Mr. Thompson's office (Bldg. 23, Room $-201) 
at 0900, January 24, 1968, to discuss a job assignnent given the 


writer on January 19, 1968. 
Participants wore Mr. H, F. Thompson, Mr. W. G. Burton, Jr., and 


Mr. Neil A. Stein of the Placement Branch - Manpower Utilization 
Division. ; 
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The meeting was conducted in an orderly and efficient manner and 
within forty-five (45) minutes the genoral conclusion was reached 
that Mr. Walter G. Burton, Jr., would be put on leave without 
pay offective at close of business January 24, 1968. 


Furthermore, it was stated that Mr. Thompson would have to take 
some official action; however, it was not made clear just what 
official action would be taken. 


Of paramount importance, though not discussed, was an area known 
as omployoes' rights. This, one would presumo, will be a mattor 
for later discussion. 


Subject: Meeting Concerning Acceptance of Job Assignment as Presented to 
Writer on January 19, 1968 


3.0 PROCEEDINGS 
3.1 Comments by Mr. Burton 


3.1.1 A good portion of man's satisfaction in life is derived 
from productive work, This is by necessity not 
necessarily by choice. 


3.1.2 Ordinarily man becomes a more efficient productive entity 
when performing under some reasonable amount of pressure. 
While this is true in general, there is a level of 
pressure or tension for each individual beyond which 
productivity of the particular human organism will 
decline or fall off. 


Once this stress level is reached, whereby production 
declines, any further increase sustained over a long 
period of time can cause what one should consider 
dangerous working conditions. 


Dangerous or hazardous working conditions wore defined 
from two points of view as follows: 


3.1.4.1 When the explicit environment is such that 
permanent. physical harm is always imminent 
i.e., when heavy equipment operators are 
working in close quarters with othor. workers 
who are also crowded into the same area where 
heavy equipment operations are taking place. 
In this case stress is induced by fear of 
physical harm, but physical harm is more likely 
than permanent damage due to stress since 
acclimation usually takes place. 


3.1.4.2 When the explicit environment is such that 
| permanent psychological harm is possible due 
to prolonged and excessive stress application 
to the worker. Simple examples include 
conditions where the worker's best offorts are 
‘negated by physical blockage, improper or futile 
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communications, lack of clear or timely direction, 
lack of response to best offort in some 

form either positive or negative, and undue 
aubiguity in information necessary to perforn, 
etc., etc., etc. 


‘Subject: Meeting Concerning Acceptance of Job Assignment as Presented 
Writer on January 19, 1968 


3.1.5 It was also pointed ovt that today one's level of 
education and ability to produce has been raised to a) 
point where his basic needs have shifted somewhat 
in priority. That is to say, one no longer necessarily 
considers money and security as the first and forcnost 
requirements for productive work, Rather, a whole nev 
set of needs exist and usually take priority if SEC ae 
work is to be efficiently accomplished. 


These new necds are expressed in terms of self-esteem, 
belonging, achievenent, and recognition. 


Without the basic needs of self the worker deteriorates 
and over a period of time may become sporatically 
‘incapacitated duc to fear, anxicty, and frustration 
even though he has the basic food, shelter, and security 
afforded by monies earned. 


Regarding my own productivity while at GSFC, an objective 
appraisal indicated that the rewards were Ree proportional 
to effort expended, whereas punishment far exceeded that 
which may or EY not have been warranted. In this, 
connection analysis also indicates that the prolonged) 
stress engendered by the explicit environricnt provided 
for me at GSFC has not, at this point, caused any 
permanent organic or psychological damage; nor is it . 
my intention to allow such to happen. 

| 
Insofar as the work assignment or job description was 
concerned, it was stated that while the Sore wording 
mattered little, because of the way it was used relative 
to a given ass ignment., the use of such en as person iL 
responsibility wero meaningless since man is primarily 
responsible for his actions only when faced with a 
situations over which he has absolutely no control. 


| 

| 
' Subject: Meoting Concerning Acceptance of Job Assignment as Presented to 
Writer on January 19, 1968 


3.1.10 In answer to the question, "Do you accept the job 
assignment?" the following requirements for accepta 
were slated: 


3.1.10.1 A private office must be provided on the | 
periphery of the building where.some degreg 
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of quictness and outside visibility are 
available. 


3.1.10.2 A secretary must be provided in close proximity 
who would take direction from the writer first 
and everyone else second. 


3.1.10.3 Proper telephone service must be provided so that 
one is not desk-bound in order to receive 
‘incoming calls. On this point, it was stated 
that such a condition, in and of itself, caused 
undue stress and waste of manpower when a 
productive worker was constrained in this manner. 


3.1.10.4 That my in-grade salary increaso becomo effective 
als soon as the two-year period expires, 1.¢., 
by the end of February 1968. 


3.1.10.5 That I be recommended and promoted to the proper 
GS-15 level, effective no later than 30 June 1968, 


3.1.10.6 That conditions be provided whereby 2 reasonable 
and proper relationship could be developed 
between the writer, his supervisor, ard other 
working elements of the Directorate. 


Comments by Mr. Thompson 


3.2.1 That the requircments were unreasonable, in that he had no 
power to effect them, since a promotion had to be approved 
by top Center Management. 


3.2.2 That my office was comparable to that provided for other 
similar workers. 


Subject: Meeting Concerning Acceptance of Job Assignment as Presented to 
Writer on January 19, 1968 


3.2.3 That no secretarial servico could: be provided other 
than that which was currently available. 


3.2.4 That he was not familiar with the existing telephone 
arrangements. 


Commont by Mr. Stein 


3.3.1 Questioned whether I had ever been told that I would not 
receive an in-grade salary increase. 


3.3.2 Response was in the negative. 


Comments by Mr. Burton 


3.4.1 That he was informed by both the Directorate Administrative 
Officer and Mr. Thompson that the office arrangements and 
working conditions would. be changed in March of 1968. 

The changes sought were those stated in paragraph 3.1.10. 
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Aereed with Me. Thompson that certainly he could not | 
guarantee a promotion, however, it was pointed out that 
he could and should provide a performance appraisal, 
as requested, and in go doing he could then point out 
any deficiencies that would prohibit promotion. 


Comments by Mr. Thompson 


3.5.1 ~ Thst he lacked sufficient information as to my 
performance or capabilities to do as I suggest. 


3.5.2 That ho wasn't sure the job description would even 
support a GS-14 position. 


Comments by Mc. Burton 


3.6.1 That such information was available from many sources at 
his command and that as an assist I would provide a | 
package of material to aid him in his evaluation. 


Subject: Meoting Concerning Acceptance of Job Assignment as Presented to 
Writor on January 19, 1968 


3.6.2 That, furthermore, I felt an appraisal was already 
available and to such a degree that a figure of merit 
was readily obtainable. 


| 

| 

| 
Comment by Mx. Thompson 


3.7.1 That my requests wero unreasonable and what I should ; 
do is take tho job assignment and put everything 1 
had into it so that he could soe for himself. 


Comments by Mr. Burton 


3.8.1 That I had already done on previous occasions as he 
suggested, provided him with what I considered 
exemplary performances while subjected to environmental 
conditions which were both intolerable and near 
impossible to perform under. 


That Mr. Thompson should not feel discriminated against 
because the conditions for jeb acceptance were applicable 
to any other job offer, since I felt that I had earned 
the right to make such requests. 


4.0 RESULTS (Statements or Questions As Noted) 


hl.l . At this point Mr. Thompson simply stated that if I did 
not accept the job and begin work immediately he would 
be compelled to put me on leave without pay which meant 
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that I could not avail myself of either sick or annual 
leave. 


4.1.2 That I should dictate my non-acceptance to one of the 
secretaries. 
Subject: Meeting Concerning Acceptance of Job Assignment as Presented to 
Writer on January 19, 1968 


Mr. Burton 


4.2.1 Declined to dictate anything, but indicated that he 
would take all. the time necessary to thinks first 
and prepare the statene: 
thought process had been completed and state of 
anxiety and frustration had waned. 


Requested specifically how much time with pay was 
being provided for his statement, since he was not 
inclined to work on his own time. 


Mr. Thompson 


4.3.1 Stated that today only (January 24, °1968) wowld be 
provided and that at close of business J. would be on 
leave without pay (LNOP)since both he and Mr, Stein 
concurred that a simple yes or no answer was all 
that was necessary. 


Mr. Burton 

ll. Indicated that their advico made it simple, but since 
management had created the problem and had failed to 
solve it, a little more effort on his part seemed in 
order. 

Mr. Stein 

4.5.1 Queried as to whethor I realized that Mr. Thompson was 

’ obliged to take somo official action to support his 

decision to put me on IWOP. 

Mr. Burton 

4.6.1 Responded that 


Subject: Meeting Concerning Acceptance of Job Assignment as Presented to 
Writer on January 19, 1968 


Mr. Thempson 


4.7.1 Commented that he had not been: exposed to psychology 
during his early training. 


4.8 Mr. Burton 


4.8.1 Responded that neither had he but that he was glad 
of it, since he preferred a technical base from which | 
to extend his knowledge. - 


5.0 CONCLUSIONS 


5.1 General 


5el.1 The meeting e S cordially as it had started and | 
emotion was ayed by any participant throughont, 
however, as ses where emotions are subdued | 
or Sanne naeiae in a group meeting, productive 
decisions, which are to be expected, are rarely 
forthcoming. 


| 
I do not consider tho results of the moeting to be 
productive as regards the ends which shovld have been! 
desired. 


i 
If however, this document and subsequent non-productive 
confrontations are the products sought then perhaps 
the mocting could be termed a success. 


Specific 


521 There aro only a few specific and significant 
conclusions that I wish to draw from this exporience 
at this timo. Thoy are as follows: 


5.2.1.1 <A time comes in every man's life when he 
should lean back, make an objective review 
of what he feels he has accomplished to 
Gate, acquire a similar appraisal from others 
who are qualified to provide same, and then, 
after carcful study, detormine whether or not 
a_chanee of course is ‘in order. 


Subject: Meeting Concerning ; Accoptance of Job Assignment as Presented to 


Writer on January 19, 1968 
| 


52.1.2 This overall analysis should be made, 
no matter how difficult tho task. 


5.2.1.3 ss should be noted that the writer is doing | 
ust as he is suggesting when he refuses 

se further work assignments until such time 

as a complete performance appraisal has 
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been rendered him for objective comoarison 
with his ow. 


Man is only as good as he thinks he is, at 
least until proven otherwise. 


Walter G. Burton 


* 800: WGB:dr 


ec: Mr. M. Covington 
Dr. J. Vaccaro 
Dr. F, Clark 
Mr. J. Sumser 
Mr. N. A. Stein 


Semary 24, 1968 
Deputy Assistaat Director for Manned Flight Support 


Mr. Walter G. Burtoa 


Me. Neil Stein ond Me. Thompson had s weating with 
Mr. Valter G. Buxton oa tWadac Jenuory 24, at 9:00 a.m. for the 
purpose of determining tx. fu — apr ou Whether or nos he 
vould accept the eesigament to t foraed Flight Support Directorate. 


Me. Burton gsve us his philosophy on work ond very clearly 
indicated that he felt that he hed made 2 substantial contribution 
in the past. He further stctee that he felt that he was underpaid 
and thst he was being asked to vork in an envizonnent which degraded 
him personaliy end mace it =poss for him to perform a job. Be 
ves carefully questioned cs to wi the cavironcent was that vas 
givizs as difficulty. Xe eee four specific items which ho 
‘said cust be rectified to his satisfaction befere he would accep= 
the Roane or for that metter aay assignment withia Cocdard. 
These four criteria were: 


1. An office with an cutsids exposure and 2 private secrotacy. 


2. A telephone systen waich would assure him complete coverege 
to his satisfacticn. 
An ingraée promotioa vaich norasily would be due within a 
tionth or two dascd oa tins in grade. 


A promotion to GS-15, Stcp 2, by June of 1963. 
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When questioned about what selicued to be the justification for 
those cdemancs, he stated th: bo veg met prepared to give vs ony 
tncomsstion at thic time, but that he clicarly had parformed for 
Goddard all that was ncecssary to rate this loval of psy and personal | 
socomsodations. 


thet ° na im Dececher on tha 
stom ©: ; he indfeated that he 
believed that he hed dicne a supers. sGer extre 
coniitions. Wt was pointca cut to: Surtem thet this bad Sccn & 
fires cut presente 1 and se iat yoiew which he required 
hee bean provided, altions: —ACCSS 2% snavor ia waich 
he would buve Liked ‘ 


Subject: Mr. Walter G. Burton 


Mr. Thompson toi burton thet he fele that ke wes 
given personal accoumoud ions equivalent to the ether people ia che 
Center and that his demands couid pet pe met. Mr. Burton was informed 
that an * asve tO be based ‘vpoa performance ta hic 
-con's willingness to accept 
al times, aad in each ease | 
he said that he wey periora the sont unless his duwancs 
were met; and fur re, he weuld aot ept any other acsigmacnt at 
Coddsré unless these demanes were = c. son explaines to 
Mr. Berton that this was 4ob that had to be wfooned and chat it wes 
the one to waich Mz. Burtea had deca assigned to persors 
the work iceft Mr. Thompson nyu alternative but to place hia on leave 
without psy. 


)fs° 
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A 


’ 


Me. Burton was requested to conait his position in writing. 
Mr. Burton asked whether he would te paid for the tine that he spent 
in writing hic position. Wren asked for an estimate of haw long it 
would require for the preparatioa of his position, he stated that ha 
@id not know but that he would not ¢o it while under mental stress, 
pressure and frustration. 
| 


\ Since Me. Burtoa clearly aac considerable thought to his | 
position anc since it has now oecn ewe reeks since he had declinad 
he assignment, it was felt fast he should be sbie to coumit his 
thoughts to paper by close business today, January 24. Therefore, 
he was inforwed that ho would ba pleced on leave without psy beginning 
January 25. 
Mr. Surton vas advised by Mr. Stein that Me. Thompson would be! 
forced to take additionsl actien such as removal if the situation was 
not corrected, i.c., he accept the aspignzeat. Nr. Durtoa sclnowledged 
this fect. 


Fonry ¥. Thoxpson 
SOOT IL 
I have read the above memorandum and agree 
/that it is a true statement of what was discussed 
at my meeting with Mr. Stein and Mr. Thompson on 
Wednesday, Janu7ry 24, 1968. 


Signed 
Walter G. Burson 


———————— 


Y AVAILABLE 
nal bound volume 


App. 54 


PART Ii - Cvi oh: * roms to indicate that your letter 
of 21 only proposes adverse action, 
ates congsumated aaverse action 
on January 24, 1953, in the 


Pay: veren 1g tantamount 


REFERENCES ¢ Discussions with Mr. Raymond J. Sumser, Chief, 
Lionpo er Urilization Division, Mr. Gary R. 
Purvis, Chia, Plecement branch, and Nr. Neil A. 
Stein, Placement branch 


Goddard Management Instruction - CHI 3630.5 ~ 
Quotations as noted in this section 


Federal Personnel Manual (PPM) - Cuotations as 
noted in this section 


Jonvary 26, 1968, February 2, 1968, 
1565, February 19, 1968, discus- 
“ith Messrs. Neil A. Stein, Raymond J. 
E Manpower Utilization Division 
acing an employee on Leave 


February 6, 
sions were hele 
Sumser, and Gary 
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In every Giscussion the writer vas assured that this type of 
action was proper and could be jnitiated under Civil Service 
Reeulations, hoxever, when questioned as to what reguiatioa or 

oO = > pe 4 4 *i> 
regulations were applicable, whether prececence had baen set at 
this center, or in iact anywhere ia the Federal Service, the 

beans ae ? 
answers contxibuted were as Lollows: 


1. d that they were not cognizant of any regula~ 
set forth such action as xight and proper. 


2. Messrs. Sumser and Purvis felt sure that somewhere in 
the Federal System such action had been initiated and 
sustained. 


Mr. Purvis confirmed that no such action had ever becn 
previcusly taken by the Goddard Space Flight Center 
against one of its employees and that perhaps this case 
would be precedence setting. . 


By my very nature, I have a low tolerance for the status 
quo and usually enjoy being a part of productive precedontial 
efforts, but I submit that this one is a Little too rich for 
my blood. Therefore, I have been compelled to research this 
particular area of managerial activity and set forth the follow- 
ing information to support the stated objective: 
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REFERENCES: (1) Memorandum of February 28, 1967, Mr. Roberts to Mr. Burton, 


Date: 5/25/67 


( Action 
0) Reply 
0] Info 


Mr. Burton 0 Report 


I have initialed and forwarded your 


memorandum as you requested. 


J. C. Jackson 


OPTIONAL FC tv MD. 10 5010-107 
MAY 142 EO GN 
GDA GEN. RL ae NO. 2? 


_ UNITED STATES GO sRNMENT 


Lhexgvantl, im 


Mr. Tecwyn Roberts, Chief DATE: May 19, 
Manned Flight Operations Division 


Mr. Walter G. Burton, Jr. 
fanned Fiight Operations Division 


SUBJECT: Response to Reference Memorandums 


Subject: ‘Assumption of Duties and Responsibilities 


1967 


(2) Memorandum of February 28, 1967, Mc. Roberts to Branch Heads/ 
Segmeats of Division Staff, Subject: Duty and Responsibility 


Assignment for Mr. W. G. Burton, Jr. 


1.0° Previous Experience 

1.1 Aéter careful study of the working environment provided for 
me since my arrival at the Goddard Space Flight Center in June 1362, 

I direct your attention for purposes of analogy to a small segment of 
during June and July of 1965. 


effort 
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1.2 in June 1965 J was giver. an assignment, without benefit of 
discussion ox choice, to the Apollo Extension System (AES) St Group. 
This in itselii would seem to be well within management aur thority, but 
outside of whet XL would consider a prudent management approach zp 
handling subovdinates; where positive motivation is even recognized 
much le .- practiced. ’ ; 


te 
1.3 To render the assignment doomed to failure from the start, 
management needed only to withdraw any form of support or constructive 
direction. Indeed, this was done with amazing precision and timeliness. 


: 1.4 let us now amplify this seemingly hopeless condition by ‘ 
exposing, the subject to members of the AES Study Group whose backgrounds 
for contribution were diverse and in some cases nonrelated to the job 
at hand. In oxder to be more precise, I suggest that the use of non= 
related as « deseriptive term also connotaces lack of interest; which 
was amply demoastrated by some members of the group, as well as lack 
of management experience on the part of the assigned group leader. 

1.5 As a operational group the Leader held meetings almost 
daily in waich minutes of the meetings were written on one day, discussed 
on the nexc day and then modified to reflect new decisions and/or direction. 

A study of tais situation revealed that the Group Leadér was hampered by 
having to teceive approvals and/or new inputs from person(s) even more 
removed from the imacdiate task. A subjective look at the situation 
suggests that it is not too difficult to envision a state of confiict 
and conZusion. 


the leader continue to receive new inputs dai 
direction, scope of effort, schedule for study completion, 
DEEOwM ots ss this changing information on a CORSE basis to 
his task The results should be obvious, for by now havi 
lost sca womvers of the Group and received reple cnchts with dif 
backgrounds and aspirations, you have quite adequate synthesized a 
condition of role conflict and ambiguity, which reduces the Group to 
a state of norproductive frustration. . 


°-1.7 ‘Yo carry the management Cescription one step further, let 
us now allow tae Group Leader to take a two-week-vacation and assign 
the responsibility to his assistant who is equaily deficient in | 
management practices; where decisions are necessary for progress, 
Needless to say, measurable progress was not made, since the newly 
assigned tcaporary Greup Leader found himseli to be just one Layex 
deeper in the management hierarchy. 
| 

1.8 Whe writer, having experienced such management, as briefly 
described, with all of its biases nomremoved, elected after approximately 
sixty davs to withdraw from nis assignment. At the end of this period, 
having failed to clicit any management support from either the Group 
Leader or his own management, he felt that any further contributioas 
on his part were near impossible. Incidentally, at the time of ny 
elected withdrawal from the Group, while having amassed reans of data, 
they hac rot as yet been able to establish even a firm outline for 
their stucy report, which was due in final form six weeks hence. 


Y AVAILABLE 


App. 68 


1.8.1 it might be noted that today I feel the same way 
and would not, at this point in time, have acted any differently under 
the same circumstances. 


2.0 Curiosity 


2.1 One does not undergo such an experience without becoming 
curious cs to izs nature and cause, for by now this writer had jouraeyed 
just this sice of minus infinity; which will be the subject of a more 
detailed cocumeat. °- ; 


2.2 Purcther Ciscussion concerning the subject of curiosity at this 
point can now be converted to an intensive study. For you «now as well 
as I, thas the productive working eavironment under your leace ae has 
been wortay oF study by anyone in may position; with the desire, mental 

nysical stanuina to do so. 


Sc of the situation prevailing with regard to my 
ia striking similarity to the conditions described 
in paregrap! : 


being the casc, I submit that, I again invoke sub-paragraph 
uggests that as far as I aa concerned no one, under similar 


eavirorzes conditions, could adequately perform this or any other 
assigniwent. ; 


4.0 Ceneluesions 


Further research on my part is neccessary however, and shall be 
carried ouc in order to better define and delinéate tne possible hazards 
or attributes in the control and gevctousent of the behavioral charac- 
teristics of human organisas by Extrusion Techniques. 
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FROM: : Manned Flight Operations Divisioa 


SUBJECT: 


Duty and Responsibility Assignment for Mr. W. 


G. Burton, Jr. 


The per : : $s pvincipal functioa 
of Walter G. : 
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the individual responsible 
pian. This will incluce responsibili 
ncing and execution phases of the fiscal oper 
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| 
10/11/67 


Date: 


To: Mr. O. M. Covington 


Ozzie:, 


My understanding is that I have been assigned 
to Code 800 during the reorganization which took 
place in July of this year. 

If this is correct, may we get together at your con- 
venience and discuss my new assignment. 


As part of the discussion, I am particularly looking 
forward to a review of my participation in the Manned 
Flight Effort, here at Goddard, since 1963. 


Leip 
Glenn 
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FROM: HENRY F. THOMPSON CD Action 


¢ DC) Reply 
(0 Info 
. W. Glen burton CD Report 


You: were transfered to Code 800 for 
payroll purposes in July. However, the 
actual transfer of the job assignicnt has 
been in line with the pregress of the 
overal), establishment of the Directorate 


and the reorganization of its internal 


elements. It is expected that your assignment 


will be effected about the middle of 
November and will correspond wit the dace 
of the availability of office space and 
the definition of your new function. T 
will discuss your new assignment with you 
prior to that date, but after completion 


of the 501 mission. 
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lke GTi Tail 144 Ete 3 DATE? December 


Mx. Walter G, Burton, Jr. 
Manned Flight Support Directorate 


rromM : AGministrative Operations Officer 
Manned Fiight Support Directorate 


suyyect: Wousing and Support Requirements 


Nef: Your Note to Me dated November 22, 1967, Subject: , Minimun 


Requirements Necessary to Proceed with Current As Sigument, 


This memorandum is being prepared to answer severad 
questions raised by referenced note in connection with 
the housing and support requirements necessary for 
carrying out your recent assignment: 


As for the relocation, I understand this has 
been acconplished, though I was not satisfied | 
that this was necessary. : 


Furniture requirements may be arranged through: 
Mr. Norm Ritchey of the Property Branch. 

As for telephone arrangements whereby incoming | 
calls can be recorded in your absence, it is 
recommended that arrangements be made with 
other personnel housed in that location to 
answer your calls in your absence and you 
answer their calls in their absence, 

is deemed necessary due to administrative 
operating fund restrictions 


Secretarial support services will be provided 
by Miss Darlene Fleshman. These services 
should be coordinated through Mc. Robert 
Barnes. 


Office ‘supplics should also be obtained 
through Miss Fleshman, 


I trust that these arrangements will enable you to 
carry out your assignments in an efficient and highly 
professional manner. : 


a 
Py Ae a 
Mx. Thompson jit 2 pas 


Mx. Barnes William E. Mathis 
Miss Fleshman 
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“UNITED STATES Gu. ERNMENT December 


AOTOR i4 1m} 


“ne bwArreves 


Mr. Walter G. Burton, Jr. 

Manned Flight- Support Dircttorate 
yrom : Administrative Operations Officer 

Manned Flight Support Directorate 


SUPRJFCT: MICS Reporting 
} t 


Aiiached nereto are comments by Mr. Milton ree 
Denavule, Huoad of the Managenent Information Systems 
Beanch, concerning this Directorate's initial presen- 
tation to the monthly status review, Mr, Denault jhas 
provided his observations in an attempt to assist us 
jn developing our MICS reports in such a manner to 
make them constant with other Center inputs. it is 
suggested that a close liaison be established with 
Mr. Denault during the initial stages of MICS devel- 
opment. . 


William E, Matnis 
800/WEM/ps 
Attachment 


ce: Mr. Thompson 


>Y AVAILABLE 


OPT HA. FORM OD. 1 
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UNITED STATES G .VEKNMENY 


aa 7 
‘F OCTY ~ , f, n. 
LG COT ane UuIe DATE: November 21, 1967 


William E. Mathis 

Adininistrative Operations Officer 
Manned Flight Support Directorate 
Miltor F. Denault, Heed 

Management Infomation Systems Branch: 


Initial Presentution of Manned Flight Support Directorate Monthly a 
Review : 


For the beneZic of Mr. Covington and those of his staff who will be 
preparing, the next version of his status review, IT am forwarding sone 
observations which I recorded at his initial preview presentation to 
the Director and his staff on November 20, 1967. Hopefully, they will 
help to complete thei range of comments and instructions as he noted 
himseir. 


I am prepzred to assist your Directorate in interpreting those 
portions of the PMICS as are applicable to the Manned Flight Support 
Directorate programs. 


noe 
: 


+ - = can 
cle. Fe ett 


Milton F. Denault, Head 
Management Information Systems Branca 


CC; Mr. York 
Mr. Tetirick 
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Y 2 ‘ | 
Notes on Implementavion of PMICS Reporting Procedures to 
Programmatic Tiems of Manned Fiight Support Directorate 


November 20, 19 


D> 


Initial preview, Director's Staff Meeting 


Gene} ral servations - Dr. Clark 


chart format 


Create sunsary hardware availability chart 
Systems whieh have a major impact (cesium clock, ttc.) 
should be weported on 


| 
Major precurement interfaces with Jieadquarters should be 
included | 

| 
Each mission Gisplay should include hardware prob Lens 2S 
well as sociware, when they exist 


Software charts should stop at item #2 {on current chart). 
Remainder of items are probably external interface mile- 
stones : 


| 
If milestenes now shown on individual NCG charts were 
shown on a singje chart per MICS, conflicts of effort 
vs. time would be readily apparent. 


Observations on Specific Charts 


The following observations are intended to identilLy th BC 
items which shouid be changed to make them compa wtible: with 
Center reporting system procedures. 


APOLLO LAUNCH SCHEDULE 


1. Use standard schedule chari rormat ie 


Create other symbols tor designation of "Manned-Unmannee" 
missions as the ones displayed conflict with standard 
"scheduled-cempleted” symbols of MICS L 

| 
Create cthe: symbol for "decisions" as the one displayed 
(X) confiicts with “request for schedule change" 'in MICS 


Arrows axe upside.down compared to MICS 


COPY AVAILABLE 
. original bound volume 


NARRATIVE SSeS 
Not required -as Vu-graph display. Prepare as printed 
handout. Use MICS format to provide for signature for 
“accomplishment responsibility," one of the control 
features of the MIC, system. 


- 171, 722, 751. 735, 735 (level 3?) 


Milestones should be identified as Level 2 and Level 3, 
and charts constructed accordingly. 


External irterface milestones should be identified and 
displayed appropriately on Level 2 chart. 


Triangle milestone event is upside down compared to MICS 
usage. 


Milestones shoule be identified on separate lines. 


Additional milestones, if possible, should be identified 
for long spans of time (4-5 months), per Mr. Wasiclewski. 
Horizontal arrow should be used to identify items which 
equate to a Jaurnch readiness date, or for "Center Con- 
trolled Miiestones.” 

APOLLO ENSTR RUMEN SNTAT ION SUIPS SCHEDULE 


1. Maintain present format of this chart even though it 
departs from MICS (per Dr. Clark), with these changes: 


(a) put more milestones in TESTING 

(ob) rearrange symbolization to as follows: 
YARD = XXXXXXX 
TESTING 
SUPPORT 


Use as summary chart for ships - ‘with backup for each 
ship (Levei 2 and Level 3?) 


’ 
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DISTRIBULION . December 5, 1967 
| 


FROM Walter G. Burton, Jr. 
Manned Plight Support Directorate 


: | 
SUBJECT: Preparation of Material for Nanayenent Information and Control System 
(MICS) Presentation to Genter Directors on December 21-22, 1267 


For these of you that may not be familiar with subject presentation, 
a copy of docunent Ni 0.2 cated November 1960, along with changes 1 
and 2 dated March 1, 1957, and June 9, 1967, respectively, have been 
forwarded to Division ana Office Chiefs along with a copy of a meno- 
randum dated November 22, 1967, which reviews the first presentation 
made by this Directorate on November 20, 1997. 


Currently, Code 800 is now scheduled for its second presentation 
on December 21 - 22, 1967. 


| 
The limit of iy information at this time as to what is desired for 
this, presentation is as follows: 

| 


a) Status of Apollo Ships 
b) Ships Documentation 
c) Network Software Status 


d) Status of any known changes on the order 
of 225 Kor more, which either are, or 
may be required, 


Note: Scope should de limited to those significant requirqacnts 
necessary to support the first Manned Orbital mission. 

Certain of you have had occasion Co discuss this prograna with 
upper level Code 600 personnel und are possibly more aware of what 
should be covered than I; therefore, it is expected that you will 
provide your inputs cto this office ne later than December 11, 1967, 
in order that a review can be made to determine not oniy what material 
will be presented, but also allow time to ceavert certain perzinent data 
to a MICS format, 

In this rezard it is assumed that proper utilization, at Division 
level, of the MICS handbook previously forwarded will exadle you to 
take the first’ step in preparing your information on the MICS milestone 
charts described therein. . 


PY AVAILABLE 


SUBJ: Preparation of Material for Management Information and Control 
System (MICS) Presentation to Center Directors on December 21- 
22, 1967 a 5 : 


jt should be noted that this office is not prepared at this time 
to intecpret the various chare presentation methods utilized throughout 
the Directorate which would be necessery if we were to attempt the 
preparation of the entice presentation from bits and pieces of various 
information. 


Further, a narrative wiji be required to support your caart 
presentetions se that proper interpretation czn be accomplisacd. 


A final request which will be necessary if this program is to 


+ 

é 
continue -- Be prepared co cesignate responsidle individuais to work 
with ie in preparing und improving cach monthly presentation. 


I can be reached at ext. 4073 if I can be of further assistance. 


Walter G. Burton, Jr. 
800:WGBiml: 


Distribucion: 
Mr, Covington 
Mr. Thompson 
Mr. Wood 
Mr. Call 
Mr. Roberts 
Mr. Owen 
Mr. Varson 
Mr. Donoyan 
Mr. Stelter 
Mr. McCaffery 
Mr. Greene 
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Pedero) Jervice. 


in order to weet tho manogertel challonge of tha future, I now ask the 
Pederal Govesrmeont to provide the necessary etippest co thet I mey 
propare myself ro Systet in molding the managers wao wil, folicw. 
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coo Mr, O. 81. Covinston 


Dr. Michzei J. Veccue Nithout Enclosure 
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Management’s Ex. No. 4 
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‘Aa fer myself, a heft with fow aiternatives as T 
prozresscs into my sixteenth year of Pedewal Sexvice. 
Uniortunately, the c 
wetnoex than expcedicacy3 S40 to date they have proven to be 
extzemely costiy. 


Since you may not be aware of tho cixeumstances 


ors rt 


surround the curvent status of my asscelLation with the 


Nee abe ed 


Goddard Space Flight Center, I cite tha folic ouing? 


om 
& Ca January 24, 3, LW : cily placed on 
Lorecd Leave Wik 3 = .to acecpt 
a& new sacreeaeS i ° Giseussion 
, past pexioxiumes: difficulties, and 
5 revning the new 
ey s the aushority 
and” eesourees “whscn would. : 
tne task, 


1968, ZL xrcecived a notice of 
to remove ne £roa Federsi Sarvice 
Genial cf an caxned in-gxrade 


wespomse was made to both actions. 


Ge | wal of the inegrade salaxy increase was 
2 gjued, on appeal, on Maxch 23, 1°68. 
e@. The proposed removal action is still pending. 
fail 
issues 
-ci py 
provide 
iLty to” > eppxe cach the futur 
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Every po c effete, on my part » has been made to 
communicate an the issue with "his Dicectorate and 
Gita cha Waser ol Office, but ali attempts have been 
unsuccessful te date. 


Unfortunately XL am financially unabla to continue sus= 
taining my fauily whiic also ucet ing other financial comnit~ 
Seas “without some £oza of determinate incosie. 


oh he 


i penctaee Cpthe ) 


es had to be made based on principle 
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th e 

San eNom : Set forthe 

cue st aS HOt proper then 

that the only altcexnative heke open to me is to resign 
protest and present the casa to tha Civil Service 

é fox thoix xesolution. 


ae) 
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forward hopefully te your Lavox sable x 


Sincerely, 
Walter Ge 


lated February 26 

*, Hancy fF. Thompson, 

rou tiv, Walter GC. Burton, 
Sub 4 ect: Reply tot NOlice ox 


i in your Letter, 


tek Problea 
eee 


CONDENSATION OF! THE CENTRAL PROBLEM 


NDA ek 


a pumbex of years the managenent officia 

is 2 y ervort fave £OOUG RE eps LE Ue 
pocoutiss. CR an envicouneat of almost total 
Under these cixeumstances, ¥ WACNCVAT 

necassary xesources and support _were 

in most cases no coment could’ be elicited con 

value of my effort ov the diiiicuities crcountered 

ing out the acsigamcnts . Paxt LV of Lnclosuve ! 

SONa o£ my expat sLences , assic gamesn cs, and di LEticultics 

trying to achieve assigned objectives over the 

Of paxanount importance LS teteles rSoverh eloveia FE Fewayse) rowers 

befoxe “ofused_an_essicgament even uncer’ t the -BAvore S een oan 
thet have been applicd.” In this case I covid not, in good 


ta & 

conscience, accept an assigaument which I felt _cxoa pase 

expexicace could_ not be carvied out; without cl eee i 
4 | 


o£ the resources and authority which would be assigne 
complete the task. 


Also of vital concern to me, as was made quite clear 
the matter of parfoxrmance appraisal, and caccer growth 
ential of the assignment ina question, Claxiticatioa in 


2S 
ot 
these two arcas was also denied. 
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To date, Mr. Thompson has chosen to ignoxve these impoxr- 
tant considerations and instead placed nis emphasis on 


monetary and other minor aspects of the problen. 


it should also be noted t even though T have been 
placed on Leave Without Pay, inst my wishes, I have 
xeported to work as usual and continued to cary out xoutine 
work in the same manner as required in tha past, 


In summary, the assignment was refused primarily 
‘because the authority and resouxees necessary to carry ont 
the task were not made available and sacondariiy because 


career growth potential of the job and the emphoyee were 
items which were completely excluded fxom the discussion. 


NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 


GODDARD SPACE FLIGHT CENTER 
GREENGCLT, MARYLAKD 20771 


March 26, 1968 
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a but not Lacer 
your removal. 


to the pp: 
be enticles co appeal to the Civil Sorvice Commission until the, 
Nivectoy wvkes a decision om your appeal, X£, however, no decision 
mace within 60 dsys after it was filed, you 
x appeal to the Director and appeal to 
Sorvice Comission. 


you clect to the Divactor of tho Center, your 
mast: O) be dn wrkting, (2) give the basic for your appeal, 
guahe Whethoy you desivea a oan in counection with ypur 
ould sou alcet to file an z sl you may do so at a: 
no lates than 
monticlicatesn Fete pen 


Onda Says 2kter effective = your removal. 
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Reguiations ee in pier 773 of 
SRS PedewaL aes ‘ ean 5 7 to obtain additional 
vor. Gary i. Pbrvis, 


Sion, Duilding 16, Room 125, 


poty Agsiozaat exrccres 
xv Manned Flight Support 


L hereby acknowledge receipt 
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Lies 


{From Part C Appeal File 2, CSC, pages 
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NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
GODDARD SPACE FLIGHT CENTER 
GREENBELT. MARYLAND 20771 


FILES Loon 
RL 2 § 15s 


Mr. Waiter G. Burton, Ir. 
c/o Mr. Donald M. Murtha 
reo Foyer Building 

Wasinngicn, D.C. 2005 


Dear Mr. Burton: 


This refers to Mr. Murtha's leter of April 8, 1965, through which 
you appeated the adverse action which sepyrated you from the Goddard 
Space Fight Center of March 29, bees, 


T have carefully reviewed the Appeal Fite, including the transcript 
of the hearing which was held on May 14, 1960S. My findings.and decisions 
are as to!lows: 


(a) An employee may be placed on leave when he is not ready, willing, 
-and ablc to work. He should be placed on annual leave, sick leave, or leave 
without pay as the state of the employee's leave account, or the circum-~ 
stances may require. 


(b) You were not ready and willing to perform the job assigned to you; 
therefore. itis my décisioa that piecing you on leave was proper. However, 
you should have been placed in an annual Icave status. Accordingly, your 
leave account will be reconstituted to reflect the annual Icave that normally 
wantd have heer advanced to yan at the beginning of the leave year 
(January l4, LY¥0d) and any accrucd dlinuss teave you may Nave had to your 
eredit at that ime. You will be carricd in an annual leave status for the 
period January 25, 1968, through February 13, 1968, except as outlined’ 
below. . 


(c) During the above period, you attendcd some official mcetings 
during regular duty hours. You will be constructively returned to duty for 
those periods. 


: (d) During the advance notice period of your proposed removal you 
should have been (1) retained on active duty in your former position; (2) 
temporarily assigned to other dutics; (3) placed on leave with your consent; 
or (4) suspended. The transcript of the hearing and the Appeal File do not ° 


App. 89 


show Unitt these alternatives were fully considered. Accordingly, you will 
be constructively returned to active duty during the period from 
February 14, 1968 through March 29, 1968, execpt for those times when it 
would have been proper to grant you cither annual Icave or sick leave, and 
for that period you have already been carri¢d in a duty status. 

(c) You were charged with “Refusal to carry out officially assiga med 
job for the period January PL, T¥Co Uwuuyn Uke date of this notice 
(February 13,1968)." You did not refute this charge either in writing or 
during the hearing. Your continica -cfusal to carry oul this offic ially as- 
signed job is sufficiently serious to warrant your separation from the | 
Federal service. Asa result, your removal is sustained. 


(f) In adjusting your leave status for the period from January 25,1968 
through February 13, 1965, we must take into account the facts what you 
should have been credited with vour 1968 annual leave at the beginning lof 
the Jewve yoar, and that you were separated on March 29, 1965, 

P As ouUined in the notice of decision dated March 26, 1968, you have 
ng right to appeal this decision to the Chief, Appeals Exantining Offic a 
. §. Civil Service Commission, Washington, D. C. 20415. 


Sincerely, 


MLL 
hie HE; W4 


John F. Clark 
Director 


(From Part C Appeal File 2 CSC, pages 178-179) 
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Without discussing the arguments pro and con, it is found that a period of 
enforced leave constitutes an improper suspension only when all three of 

the following conditions are met. (1) The employce must have been placed 

on leave without his consent; (2) He must have been ready, willing and able to 
work; and (3) The enforced leave must have been used in a personal, disciplin- 
ary-type situation. In the instant case, conditions (1) and (3) were met, but 
it is found that condition (2) was not met. EHehce, no improper suspension 
occurred. 

On the basis of the discussion appearing above, it is found that NASA met 

all mandatory procedural requirements of Subpart B of Part 752 of the Civil 
Service Regulations in its processing of the removal action. No error was noted 
in the handling of the intra-agency appeal or in the eaiduct of the intra- 
agency hearing. 


Burton (5) 
ANALYSIS ANE FIN: 3S 
Merits 


In his reply to the charge, Mr. Burton said that it should read as beginning 
on January 10, 1968 instead of January 11, 1968; that ke was given the assign- 
ment on November 22, 1967, instead of on December 6, 1967; that after his 
Wallops Island assignment ended in 1963 he had no definite position but was 
assigned to different division problem areas; that he was utilized only 
about 50% of the time and left in isolation the remainder;. that his attempts 
to get information as to his status and his efforts to get a regular assign- 
ment were fruitless; that in July 1967 he was assigned to Code 800 without 
his knowledge (management claims this was for payroll purposes only); That 
he found out about this in October and wrote Mr. Covington, his division 
chief if he could discuss the matter with Covington; that Mr. Thompson re- 


sponded that the assignment would occur about November 15th; that Thompson 
directed hin to move to Goddard Spuce Flight Center, which he did on Novem- 
ber 17; and that no arrangements Lad been made for him and his furniture 
had to be stacked in a side room. 


Continuing, appellant said he had a short discussion with Thompson on 
November 22 and was told of a presentation to be given on a project manage- - 
ment information and control system; that Thompson gave him a packet of 
material and told him they would get together on December 4 to clarify 

the requirements; that he worked on the project but had difficulties in 
getting the information and support from other persons necessary to perform 
the assignment; that on December 6 he had a meeting with Thompson and told 
Thompson of the difficulties he had experienced; that he was promised 
clarification of his assignment and support but the promises were not kept; 
that he worked on his assignment as best as he could and turned over the 
information he had assembled to Mr. Barnwell on December 13; that on Decan- 
ber 15 his best efforts, which "were reputed to/Jhaccurate, incomplete and 
unacceptable" were utilized in developing a last minute MICS presentation; 
that on December 19 the presentation was made and essentially was what he ' 
had given to Thompson on December 15, 
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UNITED STATES CLVIL SERVICE ‘COMMISSION 
APBEALS EXAMINING OFFICE 
WASHINGTON , D.C. 20415 APR v "4969 


APBEAL OF WALTER G. BURTON, JR. 


UNDER PART 752, SUBPART B, OF THE CIVIL 


Appeal of a removal from the position of Aerospace Technology, Technical Manage- 
‘ment, Grade GS-1501.1 €24)-14/4, $17, 425 per annum, Goddard Space Flight center, 
Nattenal Acrjonauties and Space Adiainistration, Greenbelt, Maryland, }cffeetive 
Narch 29, 1963, 

BW ERODUCITON | 


| 

‘By letter dated August 2, 1968, Atrorney Donald M Murtha appealed the renoval 
action oa behalf of Mr Burton, Mr Burton is a veteran who completed a pro- 
:bationary period in the Federal service. His combined military and civilian 
service covered 2 164 yoar span, Service with NASA and its predecessor organ- 
ization dates back to March 28, 1956, at which time Mr. Burton entated on the 
rolls as ao Intem, He progressed steadily from CS-5 until he became a GS-14 
‘on March 3, 1963, which Bree de he held at the time of removal. 
An earlier appeal within NASA was pursued under the provisions of Part 771 of 
ithe Civil Service Regulations. The decision on that appeal was issued July 26, 
1968 and the instant appeal was filed within the time limit allotted by regu- 
‘lation. A haaring was held in connection with the agency appeal and a further 
‘hearing before a Commission Hearing Examiner was held on January 14!and 17, 1969. 
/ At the latter Mr Burton was represented by Mr. Murtha and the agency was rep- 
resented by its Associate General Counsel, } Mr. Matthew NeCartin, Al verbatin 
transcript of the hearingwas prepared. Written briefs were submitted by 
attomeys fox both sides during Febsuary 1969, 


The advance notice of proposed remcval was issued on February 13, 

Mr, Henry F. Thompson, Voputy Assistant Director For Manned Flight Support, 
i based on a charge of "Refusal to carry out official assigned jcb for the 
period January 11, 1963, through the date of this notice." The reasons for 
“this charge were set forth jn co ni siderable detail as follows: 


"i, On November 17, 1967, you were detailed to the Office of the Assis- 
tant Director for Manned Flight Support. On December 6, 1967, you were 
given the assignment of developing a system of Management and Information 
Contiol for the Marmed Flight Support Directorate. This required that 
you provide the necessary enginceriag inanagement data in the following 
three areas: financial, personnel, and facilities. On January 10, 

1968, you indicated to me that you would no lenger perforn the! assign- 
ment of deveicping a system of Management and Information Control for 


the Manned Flight Support Directorate. 


COPY AVAILABLE 
2 original bound Soe om 
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"2, On January 14, 1968, you were officially reassigned to the Office 

of the Assistant Director for Manned Flight Support. On January 19, 1968, 
a meeting was held in my office. In attendance at this meeting were 
myself, Neil Stein of the Manpower Utilization Division, and you. The 
purpose of this meeting was te discuss your refusal to carry out the assign- 
ment given to you by me on December 6, 1967. At this mecting, you were 
given a copy of your reassignment’ Form 50 and a current position descrip- 
tion. You were also asked if you intended to do the job assigned to you 
on ‘December 6, 1967. You indicated that you did not intend to do the 
December 6, 1967, assignment; however, you requested and were granted 

five days to study the position description and render a final decision. 


"3, On January 24, 1963, a meeting was held in my office. In attendance 
were myself, Neil Stein, and you. At this meeting, you advised me that 
you would accept the assignment I gave you on December 6, 1967, only if 

all of the following five criteria were met: a. A private office with 
outside exposure. b. A private secretary. c. An adequate telephone system. 
d. A periodic step increase. e. A promotion to GS-15, step 2, by June 1966. 


"You were advised by'me that your request for a private secretary and 
private office with outside exposure could not be met. In addition, a 
recommendation for promotion to a GS-15 could only be considered after I 
had personally reviewed your work over a period of time. You were further 
advised that a periodic’ step increase would be reviewed at the appro- 
priate time and a decision to grant or not to grant would be made then. 

‘I also advised you that I would investigate the telephone situation to 
determine if any changes were necessary. You were once again asked if 
you intended to accept the assignment you were given on December 6, 1957. 
You answered in the negative indicating that you would only accept the 
assignment if all the five criteria were met; you also indicated that 

you would not accept! any other assignment at the Goddard Space Flight 
Center unless these five criteria were met, 

"Your refusal to accept the December 6, 1967, assignment and the fact 

. that you were not performing any other duties officially assigned by me 
left me no choice but to assume that you wished to be put in a non-pay 
status. Thus, I advised you that at close of business on January 24, 
1968, you would be placed in a 'Leave Without Pay Status.' You have been 
in this status since that date. 


la aa 


Re eed 


"In spite of being pet on Leave Without Pay, you continued to come to 

the office... On January 25, 1968, you were observed reading magazines 

at your desk. In order to determine why you were reporting to the office, 
yet not performing tasks I had assigned to you, a mecting was held in 

my office on January: 26, 1968. In attendance were myself, Neil Stein, 
and you. At this meeting, you were asked if your coming to the office 
implied that you were accepting the December 6, 1967, assignment. You 
indicated that it did not and your purpose in c oming in was to continue 
doing the same thing you had been doing for the last scven years. You 
were also asked at this meeting to read and acknowledge a memorandum which 
summariz2d the previous meeting of January 24, 1968. After reading the 
memorandum, you ecknowledged its validity but refused to acknowledge 

same by signing. When asked once again if yeu intended to accept the 
December 6, 1967, assignment, you replied in the negative. 
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"In view o£ your continucd refusa] to do the assigned work and your 
failure to justify your presence at Coddard and in view of the fact that 
you were in a tLeave Without Pay Status,' you were advised by me that it 
was not necessary for you to physically report to the office until such 
presence was requested by me. You indicated that you would continue to 
report to the office. ; i. 

"In view of your refusal to accept and perform the assigned work, I have - 
no alternative but to propose your removal from the Federal service." 


It is found that the reasons for the proposed removal were set forth with 
sufficient specificity end detail to permit the opportunity for reply. 

Mr. Burton was allowed a reasonable period of fifteen days from receipt in 
‘which to reply in person and/or in writing and to submit affidavits in support 
thereof, He was told that he would be retained "in an active duty sitatus pen- 
ding final decision of the proposed removal" but that for pay purposes "you 
-will be carried in a leave without pay status." Also, he was informed that he 
would be paid for any time spent in preparing his reply to the proposal or 

in performing the assignment given him on December 6, 1967. | 
A written reply dated February 28, 1968, was submitted along with attachments 
comprising some rifty pages of material. Oral replies were made to Mr. Thomp- 
son on March 13 and 15, 1968. The decision was issued by Mr. Thompson on March 
26, 1968. In the latter he said that he had given careful consideration to 

the written reply and attachments and to the oral replies; that he found the 
charge and the reasons stated in the numbered paragraphs 1,2, 3 and |4 of the 
proposal letter were supported fully by the evidence; that the charge was 
‘further supported by the fact that from the date of the proposal to the present 
appellant had continued to refuse to carry out the duties officially assigned 
‘to him on January 11, 1968: that it was his decision to remove Nr, Burton 

from his position effective March 29, 1968; and that within fifteen days of 
that date appeal could be made to the Commission or to the Director of the 
Center. Mr. Burton elected to appeal initially within the agency. | 


‘Mr. John F. Clark, Director, Goddard Space Flight Center, issued his appellate 
decision on July 26, 1968, sustaining the removal action, and advising Mr, 
‘Burton of his right to appeal further to the Commission. re 
In his reply appellant alleged that the forced leave without pay after Jan- 
‘uary 24, 1968, was tantamount to suspension. He cited provisions of Goddard 
Management Instruction (GMI) 3630.5 and Subchapter S-12 of Chapter 630 of the 
Federal Personne! Manual to the effect that leave without pay was ai form of 
leave granted upon the employee's request and asserted that he was placed on 
such leave involuntarily. In the agency appellate decision he was informed 
that he was not ready and willing to perform his assigned job and hence 
properly was placed on leave; that instead of leave¢ without pay he should have 
been placed on annual leave; that his leave account had been reconstituted 
and he would be placed on annual leave from January 25 through February 13 
except for days during which he attended official meetings during regular 
duty hours: he would be constructively returned to active duty during the 
period February 14, 1968 through March 29, 1968. 
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Mr. Burton said that on January 10, 1968 he was requested to prepare 
another MICS presentation by January 12; that when he pointed out the 
information he needed from others he was told to perform or suffer the con- 
sequences, without being given the support he needed; and that he had no 
job description. : 


At the agency hearing appellant said he "indicated that it might be 
possible to do this by the 12th, and perhaps I could do it, but not under 
the circumstances that:1 had met during the previous preparation of materials 
for him, and 1 again wanted to discuss with him some expedient way of he 
and I getting to see one another's difficulties here." (page 203) Mr. 
Thompson testified that he asked Burton if he could get the job done in the 
time which was available prior to the presentation and 'Mr. Burton told me 
that, yes, that he could, but that he would not." (page22) Thompson 

stated that he asked appellant if this meant appellant was refusing the 
assignment in the Directorate office and appellant said "yes." (page 23) 
Mr. Burton testified at the Commission hearing that Thompson's testimony 
was incorrect, (page 178). 


Later, however (179), appellant was asked "Did he ask you for an explanation 
of why you refused to accept the assignment?" and answered affirmatively. — 
Also, he denied having. been told by Thompson that Thompson was going to 

take up the matter with personnel, which was contrary to Mr. Thompson's 
testimony. Thompson said he discussed the matter with personnel on that 
date. Apparently a job description was drawn up in the personnel office 

and was shown to Mr. Burton at the January 19, 1968, meeting. At the same 
meeting appellant was given the Standard Form 50 effecting his assignment 
officially to the Directorate. 


Mr. Thompson testified that on January 19, 1968, he met with Mr. Burton 


and Mr. Stein from personnel and that at that meeting appellant said that 
he would not accept the assignment(agency page 25). Mr. Stein testified 
that appellant calmly informed Stein that "this is a decision that he has 
made based on thinking about it" but was not sure of the date this occurred 
(page 82 agency). Mr, Burton testified that he does not deny the matter 
and that "J simply state that I don't recall because the dates were so 
cbse, January 19th and the meeting on the 24th" (Comm. 185). 


Mr. Burton next testified that he was asked if he would accept the assign- 
ment and that his response was he would like time to look at the job 
description to see if he understood it and to "get clarification on the 
support needed." (Comm. 186) He testified that at the January 24 meeting 
he was asked several times if he were willing to perfor the assignment 
(Comm, 189) and that he replied that he would not perform it unless certain 
requirements or demands were met. 


Appellant prepared a memorandum of what occurred on January 24 relative 

to the job assignment given him on the i9th. This was prepared at Thompson's 
request and was sent to Thompmn on January 31. In it appellant said he 

was told he would be placed on leave without pay effective close of 

business that day; that Thompson said he would have to take some official 
action, without identifying it; that he was asked "Do you accept the job 
assignment" and stated: the following requirements for acceptance (paragraphs 


numbered 3.1.10.1 through 3.1.10.6 were listed but are omitted from the 
quotations); <—_——=—_______—_- 
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"A private office must be provided on the periphery of the building 
where some degree of quietness and outside visibil3 ty are available. A 
secretary must be provided in close proximity who would take direction 
from the writer first and everyone’ else second. Proper telephone service 
must be provided so that one is not desk-bound in order to receive 
incoming calls. On this point, it was stated that such a condition, in 
and of itself, caused undue stress and waste of manpower when a productive 
worker was constrained jn this manner. That my in-grade selary increase 
become effective as soon as the two-year period expires, i.e.; by the 
end of February 1968, That I be recommended and promoted to the proper 
GS-15 level, effective no later aoe 30 Juné 1968. That conditions be 
provided en a reasonable and proper relationship would be developed 
between the writer, his supervisor, and other working elements of the 
Directorate.' ‘ 


Mr. Buxton wrote that Thompson said Burton's requests were unreasonable 
and that Burton should take the assignment and put everything he had into 
it so that Thompson could see for himself; that he told SPOPSOE he had 
done this on previous occasions and provided Thompson with “what I con- 
sidered exemplary performances while subjected to environmental ‘conditions 
which were both intolerable and near impossible to perfora undey;" that 
he said that Mr. Thompson "should not fea} discrimin:ted against because 
the conditions for job acceptance were applicable to any other job offer, 
since 1 felt that J had earned the right to make such requests." 

It is noted that Mr. Burton specifically identified the first three of 
his conditions as being a "must;" that the next SEES conditions were 
worded unequivocally, without being called "mists;" and that in paragraph 
5<2-1.3 Nr. Burton said “It should be noted that chemwniter is doing just 
as he is suggesting when he refuses any further work assignments until 
such time as a complete performance appraisal has been rendered jhim for 
objective comparison with his own." 


At the Commission hearing (page 223) Mr. Burton said he recalled having 
said at the agency hearing that he had not refused to perform an assignment 
in January 1968; that he had no assignments; and that Thompson tried to 

get him to perform a job he had given appellant earlier "Without any 
visible means of accomplishing it in two days." Mr. Burton also attempted 
to establish by kis testimony that the first five conditions he!set forth 
were "fringe-type things" which he brought up to try to get Mr. ‘Thompson 
to recognize the real issue. He indicated that the. real issue was getting 
Thompson to appraise him and to get Thompson to discuss job potentials 
with him and that they were not put there in an attempt to coerce. Thompson 
in any manner. 


In substance, Mr. Burton's contentions are that he had been an outstanding 
employee at Goddard and at Wallops Island, being promoted to GS+14 as 

the result thereof; that after the program had been set up to the point 

it could be managed routinely he was placed in a staff position) but not 
given a regular job to do; that he had no assignments and was without 
active and productive relationships with officials and supervisors; that 
these matters culminated in events concerning the assignment given him 

on November oon 1967 and the subsequent Bate of January 10, 19 and 245 
1968, 
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-On the basis of the above, it is’ found that Mr. Burton did, in fact, refuse 
to carry out his officially assigned job starting on January 11, 1968, 
as charged. This leaves for consideration only the mitigating factors 
alleged by Mr. Burton and the amount of weight to be assigned to them. 


The record reflects that Mr. Burton was aware of the existence of grievance 
procedures whereby he could have contested the propriety of his treatment 
during the two year period he alleges he was under utilized and ignored by 
Managenent. It was asserted on his behalf that he did not invoke those 
procedures out of loyalty to the organization. He and his attorney 

claim that the declination of the assignment involved in the basic charge 
was for the purpose of raising the issues involved in his grievances and to 
force management to initiate corrective action. 


Little weight can be given to these arguments... Mr. Burton could have 
instituted grievence procedures and could have the merits of his contentions 
reviewed by management prior to the time he declined the assignment. He 
could have invoked them at the time he was placed on leave. He could 

have invoked them at any time up until the decision was made to remove him. 
In his owm self intcrest he should not have placed himself in jeopardy of 
losing his position solely for the puxpose of bringing his complaints to 
light when he could have accomplished that without direct affect on his 

job. : 


Mr. Stein festificd that he suggested to Mr. Burton that Mr. Burton 
avail himself of the grievance procedures but that appellant “indicated 
he saw no need to discuss the matter with me or with anyone else in the 
personnel office."(page 76-agency) 


Mr. Stein stated that: he inquired if Burton hac spent any time thinking 


about this and that Burton indicated that he had thought abcut it and 
that his refusal was a considered decision. 


Raymond J, Sumser, Chief, Manpower Utilization Division, testified at 

, the agency hearing that he called Burton to his office on February 6, 1968 
{and suggested that Burton might utilize grievance procedures. He said 

he pointed out that the course of action taken by Burton could cause 
damage to his career and that the conditions set by Burton were unreasonable 
under the circumstances (agency 153). 

Based on the testimonies of Messrs. Stein and Sumser, it is found that 

Mr, Burton knowingly refused to avail himself of grievance procedures to 
air his complaints against management. Hence, little weight is assigned 

to his allegations of, improper creatment as mitigating against the suffi- 
ciency of the ceasons for his removal, Other mitigating factors covering 
his prior record of satisfactory or better service and his length, of : 
Service also have been considered. Collectively, however, it is found that 
the mitigating factorsare insufficient to outweigh the seriousness of the 
sustained charge. 


Reviewing the record as a whole, it ig found that the decisions to initiate 
and effect the removal action were not arbitrary or capricious under the 
circumstances and that therefore the removal was accomplished to promote 
the efficiency of the service. i 
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RECOMMENDATION 


It is recommended that the National Aeronautics and Space Administration 
.make no change in its personnel action removing Mr. Burton from the service 
on March 29, 1968. 

This recommendation becomes a final decision of the Civil Service Commission 
unless the appellant files an appeal in duplicate with the Board of Appeals 
and Review, U.S. Civil Sérvice Commission, Washington, D.C. 20415, |within 
fifteen (15) calendar days of receipt of this decision. 


Section 772.307 of the Cowmiesion's regulations provides that such an 
appeal must be jn writing setting forth the basis for the appeal.  $ince 
there is no further right to a hearing, additional representations (if any) 


should be made in writing and submitted in duplicate with the appeal to the 
Board. 
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Appeals Examining Office 


Enc: CSC Form 942 
To Appellant 


(From Part A, Adm. Record CSC, page 84) 
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preent with a nar rosition deserintisa to mv 
thos tla vas no quasoion abort the assignuumts 


10) the evrsilant's xefusel to parfor his asslenuants 
Ges Tnoubordinatiens 


ee RSS aid consider 
oe td 


12) there is no evidence to suport the 
allecation that his renoval “was SRT F 
walice ond prejudice"; 


y AVAILABLE 
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13) the egency's actions were not unlevful; 


2h) the avpellent's alleged insubordinzteion was not 
forced. 


AMNINSTS AD PrIDTSs 


fac sana of Avpenls and Review bas mende e& cercfel awd comlete raview 
of the record, including subsequent reoresentotions a we 30 Poard made 
by Boe the GRRE na cho ae = GE rg SS 

the Eo: 

het the evieense du the record sumports the ee 

“Refusal to enrry cvt osLiciek assiencad god for tho arene aes 11, 
1958, thveug Ice is noslee.” Evidence in the record, 
including both the s Seoney ts 3 lstier of decision to ramove the aprellont 
and ss fupcels Seoining Cificets Gscicion of April 7, 1969, 

thabh consideration vas Given to Mr. Barten's respoases to the 

of ct: —— Ss end bis dissatisfactions with his work sltwotbion. 

recoye. LISO shows oe. altterm the tmeebions's x Soe Peso oS sitio. 
ASEcravslon ves, nos _given 0h S32 werbal_ dom } é 

on Janunry 31, 1924, the assig mens which had been “Elven to bin. 

Aithough the "grievance" menorandiua of Mey 29, 1957, is not clearly 
identerica, the Board BSSunes thet 8 39 the menoreniom of that 

dete nAdrvessea to Mr. Teewyn Reoarts; the saajoct heading of the 
memorendira is "Response to Fifer Jomorand » end the menorandu " 
ecent2ins no montion ef a To LOWE Tess is mpted thot Me. Eurton's 
testinony ab the agency ond Cecissica he Mestes 2 Beeb eid 
“not file « erleve:, 80. the found believes thes cence ox 

to perfor: his wort in 1963 was nob en expropriate substieate for a 

form2l grievencs. 

Tocause Comission regulations provide thot a withincgrace step 

Zucrezse showld be given only to ectoloyses whese work Js of 2 

eccestable level of ecccipotence, failure to give such an dnerease is 

not & Giseipiizary rosures aa is no reasou Why the agency could 

now : Parton's oe inerezse for the sz reesonc on Which 
his sybsequcnt removal wes 

Tne record dsos not show that the apnellaxt was dowrsraded in Jenuary 
19538, or thet the cause of his removal was nis request for a perforuence 
evaluation. 


“The Cozmissicn's remiistions do not requive thet e letter of charges 
refer to a violzticn of any specific law er requisition. ‘the Board 
concurs in the cecision of the Apposzls Exsnining Crfice tins charzes 
in tho letter of prozescd rexsval were given in sufficient stocificity 
end Gstetl to allew the appelians to reply. 


Although the expellant has alleged throvgh his representative that the 
egency's maximin perelty is Live Gays for the first offense of failure 
to curry out work essignrtnts, the Board feels that calibsrate refusal 
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to parforn work over a perica of more tvo moubhs is mora serous 
than ea shople failure £9 earry out a7: oment, end that = penalty 
of removel is not execssive in such @ ans I is noteA t 

is «& stubteomant at eee boo of the agindy's “sable of Discinis 

Offenses and Ponadtices" thes "In vsusual cireunstences 5 Cerys 

on the gravity of as offense, the past record, end the 

the exployce, 2a ee either rore or less severe then the ERS or 
Miti range, rroviccd for hercin, way be Laposed. 


~, 


Tae record aoes nob indicate that Mr. Purton's refesal to ees 
assisi monies was pre 


The Board Cont {elas 3oa] ining 
thas th2 cgon 5 eae piseing the azcelinns on 
ae Taye Tits action wu : 7 & SUSESRSION Nor, as S eae 
ive, a removal "Loz 
| 
Pond Sinds mo evicenee of the "bias, malice and prejudices" lnllered 
ess cupallant. 


DECISION 


In views of the above, %} : ea by the Appcelis Exenining 
Chace cn April 7, 15 : the romovel is affirscd 
Section 112 -307(¢) of the Censrissionts Ss ms provides thot 
Oceisions oF the Eoor in 5 fusche r right of 


eproal. 


For the Cc maiss? 


at! ee axe 


Willieu P. Porzak + 
Chairs 


(From Part A Adm. Record, CSC pages 3 through 


Appellant’s Ex. No. 10 1/17/69 
MEMO FOR TEE RECORD : 


ton late this afternoon to discuss with hin 
Clark. Mr. Burton had indicated in his 
that he wished to discuss his proposed removal. 


talked earlier in the afternoon and the 
along his feelings sbout a meeting with 
x Lained to Mr. Burton that the Direetor did not 
he show.d hold such a meeting at this tine. Dr..Chark indicated, 
t told wuxton, he would be willing to meet oa the following 
; there was a reasonn chance of sometuing productive 
a meeting. (Dr. Clark feli that meeting with 
cone would ose Coe one side of the story ana the 
cuet would be to have all concerned present.) 
eae in fact, a 3 £ Mr. Burton's appeal in 
rector would ger acévice from us 
igainst Mr. Burton. 
to the Civil Service Commission and to forego his 
wicoal to the Center. Dr. Clark was willing to liscen co 
Durtou's views but not to attempt to resolve the issues at that 
Clark indicated he would have considerable pressure not 
buc that he would listen in such a case. 


ton acknowledged that he understood the Director's 
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(From Part B Appeal File, | 
pages 97-100) 
CeO CUCM RD Rae SMne er NK CUSFICATION OF PERSONNEL ACTION 


U.0 Cia Dorit Cammntistrer : $ Pant 
vw Obep. 25 TMPLOYEE — See Cecerat infecmation on Reverse) 7 ' : SR124 


pnp meyer 


————— 


GOR AGENCY USE) 


———_ 
~ 1, NAME (CAPS) LAST—FIRST-MIDOLE MR.—MISS—MRS, 2. (FOR ACENCY USE) | 3. 81RTH DATE 4. SOCIAL SECURITY NO, 


a 


(Mhe., Dey, Yeer) Q@ 
BURTON, WALTER G 4 06-04-28 231-26-0671 


ee ————  —' 


S. VETOIIN PREFERENCE . 7. SERVICE COMP. DATE! &. PHYSICAL | HANDICAP COOE 


suns 
1-o 10 rT. DISAB, 5-10 PT. CTKER 3 
2 2-8 FT." 110 PT. Cour, 1 10-12-52 


———$_____—_—_____—_——|} - 
$9. FCGU 10, RETIREMENT iI. (FOR CSC USE) 
1—COVERED 2— INELIGIBLE S—WAIVED s s-OTHER 


13, EFFECTIVE DATE 14, CIVIL SERVICE OR OWNER LEGAL AUTHORITY 
(hfe. Dey, Year) H 


04-23-67 Rey. 335.102 


18. FROM: POSITION TITLE AND NUMGER . 16, PAY PLAN AND 


17. (a) GRACE (b) ar | 18. SALARY 
Occur ATION COCE 


Au 


|e 
: ’ 
_AST, Tracking 5 Station Nanage Ss 


9. 79. NAME E AND LOCATION ort EMPLOYING OFFIC 


| 


——<—<$<$<$_ _ —__—_—_—_- rrr ———————— 
20. TO: POSITION TITLE AND NUMBER 21. PAY PLAN AND {22.3% Sree ro ioree | rr j 23 SALARY 
: mCUPATIC co Pi 
COCUPATION CODE} LeVE:. PATE!! 
| I 
' 
i 


AST, Technical Management j #4958 GS-! 1301. 1 : 4 ‘| pa $16,675.00 


2G, NAME AND LOCATION OF EMPLOYING OFFICE, 
NASA Goddard Space Flight Center, Tracking and Data Systens Directorate, Manned 


Flight Operations Division, Greenbelt, Maryland | 


| 25. DUTY STATION (City county ~State) 26. LOCATION fo 
Greenbelt, Prince George's County , Maryland 19 0710 033 
27. AF 28, POSITION OCCUPIED 12 35, APPOPTIONED POSITION 
1—COMPETITIVE SERVICE FROM | TO: 
out. —_ 


2—EXCEPTED | provers f 
SERVICE + zewaivto-2 | | 


30. REMARKS: | A. SUBJECT TO COMPLETION OF 1 YEAR PROBATIONARY (OR TRIAL) PERIOD COMMENCING So ee = 
B. SCRVICE COUNTING TOWARD CAREER (OR FIRMANENT) TENURE FROM: — 


(= =| C. OURING 
SEPARATIONS: SHOW RCASONS BELOW. AS REQUIRED. CHECK IF APPLICABLE: 5 PROSATION ime = D FROM APPOWTMEKT OF 6 MONTHS OR LESS 


Class No. 770-30 


JI. DATE OF APPOINTMENT AFFIGAAT (Accens [34, SIGNATURE (Or athe authowucgiven) SF 
32, OFFICE MAINTAINING PERSONNEL F OLDER [diferent fom employing eee) 


. BICKEL | 
TA ee Antment Unit) Supervisor 


coor EMPLOYING DEPARTMENT OR AGENCY WRAYORAL a 
N31} AERO? NAUTICS AND SPACE ADMINI STRATION™ 04-28-67 | ; 


,US. TL NtaNMENT PRINTING OF FIKE: 1%) © 703-278 616-0 
| 
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BURTON, WATTSR G. 4/67 RESS 


ee ae ae re - an ee ~- 


te POSITION NUMGER 
POSI) WN RECORD aaa 
2, NAME OF NASA ACTIV 13. LOCATION > 
Goddard Space | Greenbelt, , Maryland 


“POSITION TITLE ; _NASA CLASS CODE 


ee 


770-30 


ee |S 


S. ORGANIZATION ff wave titles of 
wn descending order) 


Tracking and Data Systems Directorate | 


ne a ca ne te te ne oe ee ee ere ne eer ee, —t- ree ee me 


Manned Flight Ope rations Division 


OFFICIAL | rr ; shee 7.0FF Sone MI EICA TION CERTIFICATION 


“This is @ co: plete and zccurele desc ion \SSIFICATION SPECIALIST 
“TYPED NAME OF SUPER Mise Pe SPL A See G. E rau 


Fy 
Tecwyn Robery, , Chief, MEOD/ ee Nss/dis nee 
: wt LIL. i CL 
oes = We Tse ye PH/ 
Shale 6] (alle ites Ye NE Fouche 


t. Domes aoe ° 


SCOPE 
1. ae aes As a oe engincer, the incumbent is a member of the 
Division staff and is responsible for the development and application of man- 
agement systems to the engineering and operation of the Manned Space Flight 
Network, As an assistent to the Division Chief and Assistant Division Chief, 
he renders whatever assistance they may require in carrying out their res ponte 
bilities. The incumbent draws upon previous engineering end management ex- 
perience in the determination of projected needs in the areas of equipment, monics 


end manpower. INDEPENDENCE 


2. Supervisory Controls: | The incumbent is responsible to the Division Chief 
and the Assistant Division Chief. His work in establishing new methods and 
procedures of engincering management is such that close supervision is not 
applied. His assignments are broad in scope, requiring personal initiative 
and judgement in their execution, MAJOR DUTIES 


1. Takes part in planning, to determine for management the feasibility of 
ANNUAL | L POSITION RE REVIEW { (Audit) & “CERTIFICATION _ 


| INITIALS 


SUPERVISOR } «= D 
_ OATE 


CLASSIFI- 
CATION 
OFFICER DATE 


NASA FORM 692 (rev. suL 65) PREVIOUS EDITIONS ARE OBsoLere, CPO 895-267 
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proposed operations, engineering, and training. Such plans are gen¢rated in 
the various branches in Bespouse to the manned flight program requitements. 
2. Monitors a half million dollar Division travel budget with emphasis on 
improved management control, economy, and cost projection for future years. 
| 

3. Accepts new requirements for end coordinates the effective utilization 
of the available office, laboratory and training facilities for both civil 
service and contractor organizations. 


4. Conducts technical and budgetary studies to-determine ability to augment 
and modify the Manned Space Flight Network sites within imposed cost and 
time constraints, These studies are aimed at providing the necessary 
management devices to direct and integrate the efforts of branches within 
the Manned Flight Operations Division as well as supporting contractors. 


5. esponsible for objective/subjective appraisal of a variety of management 
a eates reports and technical documents cither dewetoped within or esos 
by the Division. 

6. Responsible for a continuous “study of prudent ways and means to cut cost 
in all areas under his cognizance. 
7. Directs the development of a proposed T&DS Comprehensive Program Plan 
which projects the requirements of the Manned Flight Cperations Division 
for future years. Included in this plan will be an analysis of the! current 
status of projects and the projected changes in level of effort required to 
provide proper and adequate mission support. In addition, consideration 
will be given to support requirements of missions which Sa be undertaken 
to extend the Manned Flight Program. The incumbent will accumulate! the 
information necessary to support the proposals and arrange the plan in a 
form which is acceptable for presentation at the Assistant Director level. 


8. Directs the development of combined financial and technical projections 

including cost, facility and manpower requirements consistent with management 
guidelines. He is expected to make technical and budget presentations at the 
Assistant Directorate level. 


AVAILABLE 
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(From Part pAPppeal File 3 paaes 101-102) 
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SERVICE COURTING YW hs 
“7 c DUR 
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SEPARATIONS: SHOW RLASOI'S BCLOW, 


34. SIGNATURE (Or ether wuthealizotion) AND TITLE 
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Directorate 


ineer , the incumbent is 
With primary cesponsi iiy for the deve sess 
information Control for the Directorate. |; The 


Srectorate is a complex organization that is Sen = for 
aac tracking and deta acquisi ition SED DLEEES tequired by 
ght programs. Sint See, 


INDEY ENDENCE 


‘ne incundent reports to the Deputy Assistant Director for Manned Plight 
" He conccives and develops the necessary systens without supery mvision 
completeé work is’ reviewed by conferences with his supervisor prior to 


entations and subsequent NEDESE SETS sessions. a. 


MAJOR DUTLES 


Tne incumbent is responsible for the conception and development of Management 
t t 


and Information Control Systcms which will provide the necessary engineering 


noe a 


ement data for top Directorate and Center Management to make decisions in 
following areas: . | 
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excess budgeted 
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omen and coordination 
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policy memoranda fox the 
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D Reswcod pa oon A: Ha Weer Lae Pe cong p. 7 g- 


NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 
LANGLEY RESEARCH CENTER 4 
LANGLEY STATION 
HAMPTON, VIRGINIA 


May 9, 1968 


Goddard Space Flight Center 


Aang 20772 


There is attached a statement concerning the work experience and per= 
cance of Mr. Walter G. Burton, Jr., while eraployed at Langley 

Research Center during the period March 1956 to June 19601. | 

As you mow, this infor nation was requested by Mr. Burton's attorney, 

Mr, Donald M. Murtha, in comection with an appeal from aniadverse 

action. A copy of this statement has been sent to Mr. Murtha. 


Sincerely yours, 


ros Charles F. Barnett 
poe r f a | 
Donald M. Murtha . ERPSeuRE Cee 


Enclosure 


TO WHOM IT MAY CONCERN: : 


The purpose of this statement is to provide informtion on the 
work experience and performance of wr. Walter G. Burton, Jr.,, during 


his employment et the NASA langley Research Center (formerly NACA) 


from March 1956 until June 1961. 


Period. From March 1956 until December 1959 


From March 1956 until December 1959, Mr. Burton was assiened 
to the orgenizationeL unit identified as the PLlotless Aircroft 
Research Tnstrumentation Prench vhere he worked under the supervision 


of Mr. Harold H. Youngblood. 


“aments were concerned 
instrumentation systems 
He was initially 
coplicatioa 


12 months, 


12. vehicle 


Varn0us Se 


ae 


ceed 


and cor n cormtrol ‘ d 
1 ‘ we vohicle. Also 4 36 Chis pe } s piven e special 
j romant of Tacili' and techniques 
b ontonmas. While on this 
cuipment procurements 
i nade a SinniLicant contribution 
eo of alumine dielectrics to withstand the 


temperature cavsed by reentry heating on certain research vehicles, 


t Sa 


Dering this period Mr. Burton performed with everage technical 
ability for on olectronics engincer with his training and education; 
hovever, hd demonstrated o very high degree of initiative snd 
indvstriousness. He was unusveLly interested in understanding and 
and leamding his jeb and rrequently vorked unpeid overtine in 

a particulerly difficult problem. ¢ In 
ents there were frequent instances where 
tees in dealing with othexy personnel 
tre burden ves placed on his supervisor. 
-his positive treits gained acceptance by his 
: end his overell performance is considered to 
have been above average. W 


& 


Poriod From becenber 199) wit dune 1961 
Pron Decwsber 1959 until dune 1961, Mr. Burton was 
assigned to the o virational clenent identified es the 
Tracking and Ground Instrumentation Unit Tor Project Mereury where 
he worked under the supervision of Mr. George B. Graves, Jr. 
In this assigmient Mr. Burton was resvonsible for plenning and 
major part of the test effort needed to verify 
nanee of tracking, telemetry, end communications 
which vals Gesigned for instellation ot various ground 
Joeated throughout the world. 


App. 115 


Mr. ‘Burton was initially responsi ble for planing the 
overell test program and technical direction of the prime 
contrrculrs vesseen Electric Conpeny, Inc. in this area. 

_g result of this initial vork, the test program was divide 
into one punse which involved a series of operntionsl tests 
and develonuent activities at. the Wallops Sslend test site 
and o scparate phase of test activities whieh required we, 
end checkout at cach of the individual ground stations. 
the establishment of the Wallops Island test site, kr. 
was given complete responsibility for this phese of the + work 

though he also assisted in reviewing test documentation and 
plans for the activitics conducted at remote sites. 
Mr. Burton VAS mecnonetpie for planning end monitoring | 

the sien comlete tests which were made on each major subs system. 

In many instances technicel problems were encountered ond it 

was necessary to develop ficld modifications or to revise 

operational procedures and cocunenta ation. He was personally, 

responsible for malting the necessary arranzenents in establishing 
fhe Wallops Island test site, ond for monitoring contractor | 
activity during this phase of test program. In carrying out this 
work he conducted the necessary technical reviows using the | 
essistance of NASA and contractor technics. specialists in each 
areca and played the key NASA role sn coordinating the test effort 
thich began with individuel subsystem tests end prosressed | 
throvih complete integrated test of all the types of equipment 
which ware finally instelked at the Walleps Island test site. 
this work involved both Laboratory type test programs and | 

Piola exercises using instrumented airereft for con iwlete | 
operational tests, the major systems involved included radar 
trackins equipment, UHF comand systems, telenctry equipment 
display cquipment, and ain-to—cround, communications. 


During this period Mr. Burton disploycd outstanding i 
initiative ond drive in carrying out his essigmaents, end his 
technical ability end experience were important factors in| 
effectively carrying out the test progrean. During much of the 
tine intense Pe pressvre existed ond Mr, Burton's aggressive— 
ness in identifying proolems end contributing to timely solutions 
was very smportant. There were oecasionel instances where a 
Lack of tact in dealing with other personnel was evidenced. | 
However, considering the nature of the program and the very 
significant contributions made by Mr. Burton, it is cons sidered 
that his performance was well above averoge. 


Yr» LY, Yhap Lf) 


Harold H. Youngblood 


Commonweelth of eee Z 
City of Ahomyle Yo ye J. oh 
Sveve=e: rereanis Geornes B. Graves, sr 


[Certificate of Service Omitted in Printing] 
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A When I returned on the job I was called in by Mr. 
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A foam treating the fringe things we talked about, 


the business of a romotion, outside windows, jsecretary, 


telephone, and private bath or something. 


Q Would you say your refusal to perform the 
assignment was a1 : i 
| 


A I would say that it would have been improper 


an assignment from a supervisor, leaving him 


you to provide the materials that are given time 


| 
when there was no visible way of providing 


anount!) problem 
| 
| 


that has gotten us here today. 
1 


I gave you the answer when I read in good 


conscience I couldn't accept a job for which there was 


no way of doing it. | 
i 


(@) Mx. Burton, Mr. Jackson was your Assistant 
Division Chief up until some time in July of 19--June or 
July-~of 1967? 


A Yes. 


Q Did he meet with you frequently to discuss 


manag _rent problems? 
A As often as was needed. 


Q Did he meet with you frequently to discuss 


management problems during the period he was the assistant? 


y AVAILABLE 


q 


when I came in to 


nats > 
MOrsacs 


Toe Veyys 
VEY Gay, 


You tellus 


noairr 
aSSiG 


alASon 


he and I had lunch 


on numercus o¢ : s, sometit two or three cimes 


raonth. 


ficulties and management 


worked right through 


Q Would you say that as your superviscr, Mr. Jackson 


spent perhaps more time discussing management problems \. 


PS 


oe 


you than with anyone else on the staff, to the best of 
your knowledge 


A XY don't know. I was the only division man on 
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Appeal From A Judgment Of The United States District Court 
for The District of Columbia 


BRIEF OF APPELLANTS 


STATEMENT OF ISSUES 


Appellant, a veteran within the competitive service of the United 
States, was removed from his position as a GS-14 employed by NASA. The 
issues turn on whether the agency complied with the Lloyd-LaFollette 
Act, as amended, 5 U.S.C. 7501 (Appendix A), the Veterans Preference 
Act, as amended, 5 U.S.C. 7512 (Appendix A), as well as with the 


regulations of NASA and the regulations of the Civil Service Commission, 


and whether the agency acted arbitrarily, capriciously, unlawfully, or 
in bad faith. 

The issues more fully stated are: 

I. Whether a rational basis for discharge on the ground of fail- 
ure to perform exists in that the statute limits removal for “such 
cause as willpremote the efficiency of the service" and the employment 
records reflect an impeccable record for fifteen years and the employee 
established by well documented and undisputed facts that for nearly two 
years prior to the charged event the agency continuingly failed to give 
the employee necessary support to perform assignments, failed to provide 
guidance and counselling, isolated and otherwise harassed and impeded 
the employee in the performance of his duties, and where the employee 
was unable to continue to perform because of the continuance of these 
conditions and notified his supervisor that there must be a resolution 
of these problems in order for him to continue to perform any duty. 

II. Whether the discharge was a result of substantial procedural 
errors going to the heart of administrative action where: 

a. The letter of charges alleges only a failure to perform 


a task assigned on January 11, 1968 (t» be performed on January 13), at 


a time when the employee did not have an official Assignment or Job 


Description and where an Assignment and Job Description was officially 


given to the employee on January 24, 1968, and the employee was placed 
on Leave Without Pay on January 25 without his consent and continued 
in such status until February 13, 1968. 

b. The agency failed over a period of years to comply with 


its regulations requiring job evaluations, to provide job descriptions, 


| 
and to provide consultation and guidance, and where such failure by the 


agency is the direct cause of the circumstance on which the charges are 


based. 


c. Where the agency places an employee on leave without pay 


| 
without his consent and without cause during a period for which it is 


charged that the employee failed to perform. 
III. Whether an agency can proceed to discharge an employee who 


has by construction of law filed a grievance which the agency refuses 


to accept and process. 
IV. Whether removal is lawful where the agency refuses to con- 


sider the answer of the employee to the charges and fails to base its 


decision thereon and whether the statutory right to an “oral reply" 


was permitted under the circumstances of this case. 
Vv. Whether removal under the circumstances of the caseiwas harsh, 


~ : : | n 
unwarranted and an abuse of the judgment required to be exercised, parti- 
cularly in view of the mitigating circumstances. 


JURISDICTIONAL STATEMENT 


This is a suit for declaratory judgment and injunction under 
28 U.S.C., Sections 2201 and 2202; 5 U.S.C. 701, et seq. This appeal 
is brought under 28 U.S.C. Section 1291 from the order of the District 


Court (i) granting appellees’ motion for summary judgment, dismissing 
the action, and (2) denying appellant's motion for summary judgment. 


_(J-A. 36). This case was not previously before this Court. 


REFERENCES TO RULINGS 


The District Court ruled on cross-motions for summary judgment, 
See Order (JA 36) and oral Statement from the Bench (JA 37). 
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STATEMENT OF THE FACTS 


The relief sought by appellant and denied by the District Court 


was for anorder declaring his discharge to be unlawful and ordering 


restoration. Appellant was discharged by the National Aeronautics 
and Space Administration (referred to hereafter as "NASA") on 
March 29, 1968 from his position, GS-14, in the competitive civil 
service of the United States. The Notice of proposal to remove 
appellant was issued February 13, 1968. (J.A. 42) Appellant 
replied on February 28, 1968 (J.A. 38-83) First the agency and 
then the Civil Service Commission on appeal denied relief to the 
appellant. (J.A. 88, 91, 98) The pertinent and undisputed material 
facts are set forth by appellant and appellee, as required by local 
Rule 9(h) of the District Court. (J.A. 13-32, 33) In granting a 
judgment for appellees the District Court held that the facts were 
not in dispute. (J.A. 37) These facts constitute the core of the 
record on which appellant relies. The following is a summary out~ 
line of the salient facts. 

At the time of his discharge, March 29, 1968, appellant had 
served the United States in the armed service for three years and 
as a Civil Service employee for sixteen years. He had risen in the 
period since 1956 to 1968 from a Grade GS-5 to a GS-14, During all 
of this time he received not only regular grade increases but, also, 
step increases. His record is clear of letters of reprimand or 


other derogatory action. He received satisfactory performance 


ratings throughout his career. His file, in fact, contains letters 
of commendation. Characteristic of the high calibre of his perfor- 
mance _l/are the statements of highly placed employees of NASA, 


Youngblood and Graves (J.-A. 113), Heller (JA. 139), Jackson 


(JeA. 166), Gardner (J.A. 133), Karas (J.A. 150), and others. 


(J.A. 128, 145, 178). 

Prior to November 1967, appellant had been employed for ‘several 
years in the Tracking and Data Systems Directorate, Manned Flight 
Operations Division, NASA. After November 17, 1967, he was physi- 
cally located in the Office of the Assistant Director for Manned 
Flight Support Directorate, situated several miles from his former 
division. On the new job not only the work was new but, miscn the 
place, the supervisors and functions. At the new location appellant 
was orally asked in November to work on what was known as a MICS 
presentation. This meant that he was required to pull together 
certain data from other divisions so that a comprehensive Peers 
could be presented to the Director. Appellant worked on this in 
December and the presentation to the Director made on Decesber 15. 
On January 11, 1968 he was told to proceed with a similar compila- 
tion and have it ready by January 13. (J.-A. 23) At the time this 
occurred, the appellant did not have a job description covering 


| 
what was expected of him at the new location nor was he ever offi- 


cially assigned to the new division, nor given an orientation 


1/ . na . Zaps 
— Board of Appeals and Review of the U.S. Civil Service Commission 
found "there is evidence in the record to show that the appellant 
has performed well in the past." (J.A. 102) 


regarding new duties. 

As of January 11,'1968, the experience of the previous two 
years had been marked by the following: 

(1) Appellant had been kept in absolute isolation from 
May 1967 until November 17, 1967. (J-A. 19) Prior to that he had 
assignments which would only require short pexiods of work each 
week. ( J.A. 17, 18, 243, 244, 245) Furthermore, during this 


period appellant had been in a staff position which meant that he 


did not have a staff of his own but, instead, was required to ask 


assistance from other divisions and sections to carry out whatever 
assignments were given to him. Appellant's new job was also a staff 
position. In order to successfully operate in such a staff position 
it was necessary that the Division Head give him support. The 
support required was not only providing physical equipment and office 
services but, also, the issuance by the supervisors of instructions 
ox requests to other offices to provide assistance to the appellant. 
Such support was not forthcoming. Mr. Roberts, the head of the 
Division where appellant was employed prior to November 1967, although 
located in the office next to that of appellant, was not available 
for conference or other meetings with appellant with regard to 
resolving the problem of lack of support and failure to give 
appellant a firm assignment. In fact, in order to communicate with 
Mr. Roberts it was necessary to have a letter hand-delivered to 


Mr. Roberts' home. (J.A. 18, 19) 


A reorganization took place beginning July 1, 1967, but appellant 
| 


was not advised of where he would fit in. (J.A. 19) When he finally 
| learned he was to be moved to the Directorate in October 1967, he 
asked for a preliminary conference with regard to his past treatment. 
(J.-A. 20, 71) This request was not granted. The physical circumstances 
: of his move to the new Directorate constituted continued Reeeenene 
in that he was never given an orientation with respect to his new 
‘ duties, his furniture was unceremoniously dumped in a crowded office, 
' and he had difficulty finding adequate secretarial and telephone 
facilities. (J.A. 20, 61) In addition, Mr. Thompson refused col pend 
out a proposed memorandum or any other memorandum to those whose 
assistance was required if appellant were to operate efficiently. 
(J.-A. 20) 
During November and December, appellant continued to ask for 

’ a meeting to resolve his past difficulties and for assurance that 
the treatment he had been receiving would not continue. This was 
denied to him. He did, however, prepare a MICS presentation for 
December 15, 1967 which was satisfactory. When, on January 11, 1968 
he was asked to prepare by January 13 another such presentation, 
appellant, believing on the basis of all of the facts that he was 
‘ again to be isolated and expected to operate without support, asked 
that these problems be resolved as a necessary condition for his 
performing the assigned task. Management refused this request and 


continued its refusal up to the date of firing on March 29, 1968. 


On January 11, 1968, the appellant did not have either a job 


description or an official assignment. Both of these documents 
were subsequently put together and officially handed to him on 
January 24, 1968, as found by the Board of Appeals and Review of 

the Civil Service Commission, (J.A. 102) Appellant continued to 
ask for assurances with regard to where he stood and where he was 
going in the organization and, as a result, the agency placed hin, 
involuntarily, on leave without pay beginning January 25, 1968. 
(J.-A. 22) He remained on leave without pay until February 13, 1968, 
when he was handed a notice of proposed dismissal on the grounds of 
insubordination for his failure to perform the task assigned Janu- 
ary ll. Thereafter he was continued on leave without pay except for 
a few days in February, allowed for preparation of his reply. At the 
time he had ample annual leave and the law and the regulations required 
keeping an employee on; the job pending discharge proceedings. 

The position description as finally presented, January 24, 1968, 
(J.A. 102) contained entirely new duties than those contained in the 
previous description covering appellant's job when he was in the 
Tracking and Data Systems unit. (J.A. 108, 111) During the period 
from January 11 to January 24 no other assignments were given to the 
appellant except the one which was given January 11 to be completed 
January 13. The same is true for the period from January 24 to 
February 13 although his job description encompassed a number of 


other activities to which he could have been assigned. 


During January and February 1968 (up to the 13th), and even 


afterwards, the agency, several times, advised the appellant to file 


a grievance procedure, (J.A. 153) After February 13, although 


appellant was permitted to talk to his supervisor, there wasinO oral 

interchange relating to appellant's problems nor any effort to 

resolve them. Appellant's written request for oral interview to 

the Director, Dr. Clark (J.A. 83-86), was also denied. (JeA. 104) 
Appellant, having exhausted administrative remedies and the 

District Court having denied his motion for judgment and having 

granted appelilees' motion, asks that the Court of Appeals review 


and set aside the decision of the District Court as contrary to law 


for the reasons as hereinafter stated. 


SUMMARY OF ARGUMENT 

I. The discharge was outside of the statutory authority. The 
appellees have failed to demonstrate a "yational basis" for its 
conclusion that appellant's discharge will "promote the efficiency 
of the service." 5 U.S.C. 7501(1). To do so, the appellees must 
establish that the discharge was for "cause" within the meaning of 
the law. Where "cause’! is not shown, then the discharge is invalid 
and must be set aside. Norton v. Macy, 135 App. D.C. 214 (1969), 417 
F.2d 1161; Carter ve U.S., 132 App. D.C. 303 (1968), 407 F.2d 1238, 


The discharge is further vitiated by the failure to give appellant 


the statutory right for an opportunity to make a personal or oral 
reply to the charges. Ricucci v. U.S., 192 C. Cl. 1, 425 F.2d 1252 
(May 15, 1970) Finally, the agency's action is unlawful because the 
appellees failed to reach a decision based upon appellant's answer as 
required by 5 U.S.C. 7501(4) as well as by Civil Service Regulation 
7526202(b). 

Whether the discharge of appellant was lawful requires weigh- 
ing not only the narrow circumstances of whether he refused to perform 
a particular task on a particular day but also the circumstances which 
preceded and which followed the charged event in order to determine 
the existence of bias' and bad faith on the part of management and the 
extent to which the agency's actions, including failure to comply with 


its own regulations, were the key contributing factors leading to the 


alleged failure to perform. Reale v. U-S., 188 C. Cl. 586, 413 F.2d 


556 (July 16, 1969) It is undisputed that government agencies are 
required to follow their own regulations in separation cases. Roberts 


v. Vance, 119 U.S. App. D.C. 367, 343 F.2d 236 (1964) 


II. The record shows that in addition to a concerted effort 
to secure the separation of appellant for reasons other than for 
"cause", there are many substantial procedural errors going to the 
heart of the administration action which alone require setting aside 


the discharge. Powell v.Brannan, 196 F.2d 871, 873. 


(A) The letter of charges does not state grounds for 
removal being bottomed on the allegation of failure to perform duties 


at a time when such duties were not assigned to appellant. 


(B) Appellee failed to comply with regulations relating to 


job evaluation (J.A. 32), reassignment and job descriptions (J.A. 
24-26), which made it impossible for appellant to perform and appellee 
is estopped to allege failure to perform where thejob has not been 
established. 

(C) Placing appellant on Leave Without Pay unlawfully, in 
itself, constituted adverse action without notice, deprived appellant 
of an opportunity to perform and shut off appellant's earnings, thus 


handicapping appellant in the preparation of his defense. 


III. Appellees assert that appellant could have escaped dis- 
charoae if only he had filed a grievance. However, the record shows 
that appellant constructively, as a matter of law, filed a grievance 

fl 
but the orievance was not considered. In any event, a matter which 
an agency characterizes as fallina within the scope of a grievance 


does not meet the statutory test of "such cause as will promote the 


efficiency of the service." 5 U.S.C. 7501(1). 


IV. The punishment of discharge, as a matter of law/ and 
regulations, was harsh and unwarranted and, therefore, invalid. 


Clark v. U.S., 162 C.Cl. 477. 


ARGUMENT 


PRELIMINARY STATEMENT 

Appellant's case is unique in that there is absent all of the 
usual circumstances found in discharge cases. It must be conceded 
by virtue of the record of the rapid rise from GS-5 to GS-14 ina 
span of ten years, accompanied by the granting of step increases 
and the absence of any letters or actions of reprimand, that appel- 
lant was efficient. Furthermore, appellant was not habitually tardy 
nor an alcoholic, nor is there a suggestion of any improper conduct 
on the job or away from it. In fact, the testimony from other 
employees of all grades showed appellant to be honest, dedicated and 
very effective. For these reasons, it is necessary to closely scrut- 
inize all of the circumstances. The appellees would have the Court 
look only to the narrow question of whether appellant refused a 
particular assignment and ignore any inquiry into the total treat- 
ment of appellant by the agency. Appellant insists the law requires 
a fair hearing which includes considerationof years of isolation, lack 
of the support necessary to satisfactory performance, as well as the 
agency's failure to evaluate his job performance, advise appellant of 
any shortcomings -- all this while appellant asked over and over again 
for a discussion with his supervisors as to the cause of this treatment 
and how he might correct any inadequacies on his part. 

When appellant was moved to a new division with new duties and 
new supervisors he insisted on knowing what was wrong and where his 


future might reasonably lead and whether the old treatment was to be 


continued. Because of this insistence, he was fired. The estos 
stances lead only to the conclusion that, for reasons endiectoseds 
the agency was merely waiting for an opportunity to "catch” appellant 
Nout" for they latched on to the alleged insubordination after framing 
a job description and assignment, after the event, to support the 
charge and then shut its ears to appellant's pleas to be heard on 
his long-standing grievance. 

The record in this case does not substantially support the 


discharge of appellant either as a matter of fact or law. 


I. 
The Discharge of Appellant Was Outside Statutory 
Authority Because It Was Not For "Cause" Because 


Appellant Was Not Given An Opportunity For Personal 
Reply And Because The Appellees Did Not “Consider” 


His Reply To The Charges. 


A. The Discharge Was Not For Cause. 

"The Government must support the statutory directive that removal 
must be only for such cause as will promote the efficiency of the 
service." 5 U.S.C. 7501, 7512. (Appendix A) The Government fails 
to meet the statutory requirement. The appellant was an adequate and 
valuable employee. There is nothing to indicate that he Jacked 
ability or that there were other reasons making him undesixable in 
the ordinary sense. When all of these elements are lacking and 


dismissal is on technical grounds, then the burden is ever greater 


on the Government to show "cause", Dismissal did not serve the 


interests of the Government and other and less harsh means were at 


the disposal of the appellees which would serve its purpose and not 


destroy the employee. Norton v. Macy, 135 App. D.C. 214 (1969), 


2/ 
417 F.2d 1161 


"Cause" is to be given full meaning beyond mere authority to 
discharge. A discharge for "cause" must meet two criteria of reason- 
ableness -~ one,that it is reasonable to discharge an employee because 
of certain conduct, the other, that the employee had fair notice that 
such conduct would be grounds for discharge. Carter ve U.S., supra. 

As appellees' records and uncontradicted evidence show, appellant's 
discharge would not promote the efficiency of the service. Apart from 
this, the tests of reasonableness and notice are not met. The “con- 
duct" in question is not simply the failure of appellant to perform 
an assigned task but there must also be considered the reasons which 
he gave and circumstances before and after January ll, which relate 
to an must be weighed in evaluating that “conduct”. Appellant did 
not in a real sense refuse, he merely accompanied his offer to per=- 
form with a plea that past harassment be discontinued, that he not be 
kept in isolation, that he have backing to perform the job and that 
he have some understanding of his future in the agency. Appellant's 
"conduct" is inextricably tied to the agency's conduct over the years. 
If the agency had performed under its regulations, then the problems 


raised by appellant would long before have been resolved. If the 


a 
_2/ The agency's table of disciplinary action which would have 
required a letter of reprimand xather than dismissal. 

(J.-A. 31, 32) 


supervisors had sat down with him in January instead of putting him on 
involuntary leave without pay and worked out the issues, the matter 
would have been resolved. If appellant had some weaknesses, the 
agency was bound by its regulations to disclose such faults and 
try to assist appellant. 

The agency would have it that neither the courts nor the 
Service Commission nor the agency can look at anything in the 
employer -employee relationship in this case except the narrow and 
technical issue of whether appellant failed on certain days to per- 
form one particular task. The Position Description given appellant 
January 24, 1968 (J.A. 111) contained several areas of job activity, 
only one of which was preparing an MICS presentation -- a once a montn 
job. Nowhere is there any suggestion that appellant refused! to per- 
form other duties. (Of course, an employee on enforced leave without 
pay is not in position to perform any task.) It is beyond question on 
the undisputed record of this case that appellant was not discharged 
for any reasonable cause arising from the events of January 1968. 

Appellant may have been naive but it is obvious that he was 


not aware that his "conduct" would result in dismissal from his 


"17,000 job acquired after fifteen years of dedicated effort. His 


history shows that he was enexgetic, dedicated,and that when given 
the tools, he performed well. The failure to give appellant a job 
description or to orient him to his new functions is closely akin 
to lack of notice that his conduct might result in discharge. 
Unless a person knows what is expected of him he cannot be Said to 


be on notice. In the sense that this Court has applied the law and 


considering all of the facts -- those occurring before as well as 


15 


after January ll -- it cannot be concluded either that “cause” for 
firing existed or that appellant was put on notice that his conduct 
would result in dismissal. 

Thus it firmly appears that the conditions for firing for 
cause did not exist, first, because it was not reasonable under the 
circumstance and, secondly, because appellant was not aware his con- 
duct would result in dismissal. ‘fhe discharge was, therefore, 
unlawful for as this Court noted in Carter ve. U.S. supra.,p. 1242, 
footnote 4, "It seems plain to us that no discharge could be for 
‘cause’ within the meaning of Section 9(c) if it were so arbitrary 


and unreasonable as to violate due process.” 


B. Appellant Was Not Given An Opportunity To "Answer Orally". 


Every employee in competitive service is entitled by statute and 


3/ 
regulation; before a discharge can be lawfull effected, to an oppor- 


tunity to "answer personally" to the charge (the Civil Service 
Regulation uses the term "answer orally"). The record in this case 
reflects that the appellant was allowed, after his written reply to 
the charges, to "talk" to Mr. Thompson, Mx. Thompson made memorandun 
records of these talks. These memoranda reflect that appellant talked 
"at" Mr. Thompson rather than "with" him and that all Mr. Thompson 
said was to repeat "Are you willing to perform the task". One-sided 
conferences such as these are not personal answers within the meaning 


of the statute or the regulations. The law contemplates an exchange, 


ee 


_3/ 5 U.S.C. 7512(b), Civil Service Reg. Part 752.202(b) 


‘ explanations, replies to questions and a reasonable effort at communi- 
‘cation. The Court of Claims recently has spelled out what the law 


‘ requires. Ricucci_v. U.S.,192 C.Cl. 1, 425 F.2d 1252, decided May 15; 


1970. There, the Court held that the Government failed to accord the 


opportunity of a proper "oral reply", and set aside the discharge of 
the employee. The following language of the Court is particularly 


pertinent here: 

Nevertheless, the fact remains that failure to award 
a_ proper opportunity for oral reply to an employee entitled 
to this xight and requesting it, is a fatal defect in an 
adverse action. Paterson, supra; Tierney ve United States, 
168 C.Cl. 77 (1964); Washington _v.- United States, 137 C.C1.344 
147 F.Supp. 284 (1957); see O'Brien ve United States, 151 
C.Cl. 392, 396, 284 F.2d 692, 694 (1960). It remains to 
inquire whether the oxal reply as provided for here was; the 
kind the statute, the regulation and the cases contemplate. 
‘his affords a very pretty problem in the interpretation of 
official language, but we think our answer is free from 
doubt. It is true of the regulation as we said in Washing- 
ton (137 C.Cl. at pe 350, 147 F.Supp. at p. 350, 147 F.Supp. 
at p. 288) of the statute, that the allowance of this oral 
reply implies an intent that the employee may succeed with it 
at times/ It is not to be a futile ritual. 


"In the first place, there must be a significant differ- 
ence in use and function between an oral reply anda written 
reply, since both are contemplated in the law. That differ- 
ence would not exist in case of an oral reply dictated into 
a tape recorder, however satisfactory it might be to the 
employee to hear his own voice. The "oral reply officer" 
clearly therefore must play a role other than as presiding 
over a recording and transcribing medium, What the cifference 
is -- and the purpose of an oral reply -- the oral arguments 
before this Court would suggest. The person arguing orally 
can tell by our questions and comments how his presentation 
is going, what is making an impression and what is not, what 
needs clarification or substantiation, and what had best 
simply be dropped. To appoint an investigator -- even/ one 
who normally investigates another kind of case -- is to 
negate the feedback, as Mr. Gildea demonstrated here. Such 
a man is trained to let his witnesses divulge their secrets, 
while himself betraying no emotion, and disclosing no infor= 
mation, This is not to say that counsel was right in demanding 


access to the evidence. That is usurping the function of the 


later hearing. We do think he was entitled to a general give 
and take discussion of the case, which the appointment of an 


investigator as ‘oral reply officer’ seems _as if expressly 
designed to negate." (Emphasis supplied) 


When there is coupled with Thompson's indifferent listening 
to appellant's pleas the letter of applicant to Dr. Clark, the Direc- 
tor, it becomes fully apparent that the right of oral reply was denied 


to the appellant. In the letter to Dr. Clark, dated March 20, 1968 


(JA. 83) the appellant specifically called to his attention appellant's 


request for a "discussion of past performance difficulties" and "“dis- 
cussion concerning the new assignment relative to establishing the 
authority and resources which would be required to carry out the task” 
and stated further that the "central point at issue ... involves a 
request for a fair appraisal of my past performance and difficulties 

for the purpose of providing me with the necessary visibility to approach 
the future with some degreee of confidence." He asked to meet with 


Dr. Clark. The request was denied, (J.A. 104). 


C. The Appellees Did Not Make a Decision "on the Answer.” 

A further breach of statutory and regulatory procedural requirements 
exists in the failure! of the agency to weigh, consider and respond io 
appellant's reply. His pleas for consideration of past treatment and 


for an assurance that the future would be free of past lack of support 
and isolation were completely ignored. 5 U.S.C. 7501 (b)(4), Civil 
Service Rules 752.202(b). 


Appellant is not aware of anything which would indicate that the 


agency, the Civil Service Commission or the District Court considered 
appellant's reply so as to conform with the statutory airective that 
a decision of discharge be based "on the answer.” 5_U.S.C. 7501(4) 
Appendix A. The appellees chose to base their entire case on the 
narrow events of January 1968. The agency produced neither witnesses 
nor records to dispute appellant's well corroborated testimony |that 
he had been in complete isolation for six months and semi-isolation 
for approximately two years prior to his "refusal to carry out | 
official assigned job for the period Jan. 11, 1968, through the date 
of this notice." (Emphasis supplied) His former supervisor, Nr. 
Roberts, was not called to deny the harassment meted out by him for 
the two years. There is no denial that Mr. Thompson, Director |Clark 
and all top officials had been made aware as eaxly as May 1967 of 
appellant's grievance. (J.A. 66-68). If appellant's reply had not 
been ignored, the whole range of appellant's defense would have been 
properly weighed and the questions relating to bias, prejudice, estoppel, 
mitigating circumstances, abuse of regulations and harassment of 
appellant would have been considered and the discharge would not have 
been consummated. Appellant's answer to the charges is thorough and 
well documented and is set in full in the Joint Appendix pp. 38 to 82. 


Putting the facts together, and there is no dispute as to what 


happened, appellant was not as a matter of law discharged for cause, 


given a proper opportunity for oral reply nor was his reply con- 


sidered as the law requires and these failures to comply with the 


statute alone constitute grounds for invalidation of the discharge. 


II. 
Procedural Errors of Appellees Vitiated 
Appellant's Discharge 

A discharge of an employee in the competitive service of the 
United States Government is invalid where there exists substantial 
procedural error. Powell v. Brannan, 196 F.2d 871 at 873 (1952), 

91 App. D. C. 15. The record here shows that the agency in dis- 
charging appellant failed to comply throughout with procedural 
requirements which were inextricably involved in the circumstances 
of the firing of the appellant. 

The history of the years preceding 1968 have been set forth in 
full detail and are not in dispute. The facts show that appellant 
had been in virtual isolation, that the agency failed to give him 
support or guidance or consultation. Zo an active, dedicated em- 
ployee, the effect of this treatment was one of confusion and 
frustration. In order to perform any task, it was essential thai 
the appellant be assured, through meaningful discussion, that he would 
have a fair opportunity to perform fully and progress in the organiza- 
tion and that he be advised of any shortcomings, if any. It was the 
failure of the agency to perform over the years, as required by its 
regulations, which was the cause of the appellant's conduct in 1968, 


Furthermore, the failure of the agency to provide a job description 


or even to formally assign appellant to the new job, takes away from 
the charges any substantial basis. Added to these departures from 

the regulations were the placing of appellant on Leave Without Pay 
without his consent. The regulatory provisions and the manner in whicn 
‘they were violated are as follows: 

A. Supervisors at NASA were required to evaluate the pexr- 
formance of subordinates annually and to "discuss the results with 
employees ..." “It is at these times that supervisors are to make 
‘sure that theix employees understand their duties and responsibilities 


and are fully aware of the work objectives and what is expected of 


‘them. These discussions are not to be handled as_a perfunctory | 
i Obligation. There should be a genuine effort to increase employee 


effectiveness through improved communications and relations." (mphasis 
‘ supplied) (J.A. 32). No such discussion took place. The appellant 
‘has testified to this and the agency which has control of records pro- 
duced no records nor did it call Mr. Roberts, the Division Chief, or 
' even deny these facts. The failure of the agency in 1966 and 1967 
' to comply with its regulations through deliberate neglect of per- 
| €ormance of prescribed duties is the direct cause ox the alleged 
failure to perform on January 11, 1968, and the events which £ollowed. 
If the agency had complied with its own regulations, the appellant 


' would not have been forced to unorthodox, but fully justified, means 


of communication. 


B. Tne failure to submit a notification of Assignment to 


the appellant and the failure to prepare and submit to appellant a 


Job Description prior! to the occasion on which it is alleged he failed 
to perform assianed duties is in clear violation of the Civil Service 
Commission's, as well as the NASA's regulations. (JA. 24-26). ‘The 
purpose of the notice of assignment according to the Commission's 
regulation is: "To determine the status and rights of employees. . 
and further, "They (assignments) are the basic source documents by 
which his (the employee's) rights and benesits under the laws and 
regulations pertaining to Federal service are determined," The posi- 
tion description is defined as a position "consisting of all the 
duties and responsibilities currently assigned... by competent author= 
ityes." (JeA. 25) Among other objectives is that of providing "the 
basis of orderly, efficient and economical accomplishment of the work 
of the organization” and it is "xequired" that "A written record of the 
basic duties and responsibilities assigned to a position must be pre- 
pared before an employee can be hired or assigned." Such a position 
has clearly defined operations, tasks and duties and responsibilities 
and the provision for supervisory control and supervisory requirements. 


The written record should clearly state "what work is to be performed, 


now it is to be performed and what the consequences of error are..." 


[Emphasis supplied] (J.A. 26) 


Of utmost significance is the declared purpose and use of the 
Position Deseription which states flatly that it is to be used "as a 


basic evidence in appeals cases." (J.A. 26). Employees are to be 


furnished copies and' position descriptions "are required for all 


employees under the Classification Act." (J.A. 26) 

Of further significance here is the requirement that: 

"Employees are to be informed of their duties, work 

objectives and performance requirements at the time 

they report ox change to new positions." [Emphasis 

supplied] (J.A. 26) 

Viewed against the entire circumstances, the failure of the 
appellees to comply with its regulations and those of the Civil 
Service Commission in these respects constitutes a fatal flaw. 
Service v. Dulles, 354 U.S. 363, 1 Led 1403; Roberts v. Vance, 
119 App. D.C. 367, 343 F.2d 236 (1964). The record is without 
dispute that although appellant was given a Position Description 
“in May of 1967 (after 18 months' delay), it was thereafter not | 


applicable because he was not, after that date, assigned any duties 


under the May 1967 Position Description but left in complete isola- 


' tion until November 1967 when he was transferred miles away from his 


' oexiginal post to a new division, new duties and with new supervisors. 

' The necessity of an official Assignment and Job Description in the 

new division was dramatically demonstrated by the urgency with Which 
Mr. Thompson, the supervisor, moved to secure both of these Socuments 
when appellant indicated on January 11, 1968, the impossibility of 
performance by January 13 under existing circumstances. (JA. 23, 
para. 1ll(a) It should be noted that the only specific task described 
in the letter of charges was that directed by Mr. Thompson on Janu- 

ary 11, 1968 at a time when neither an assignment nor position descrip- 
tion was in effect. In remedying this lack, papers were prepared and 


although they show a date of January 14, the assignment and position 


descriptions, as found by the Board of Appeals and Review, Civil 


Service Commission, were not officially given to appellant until 
January 24, 1968. At this time appellant continued to ask for a 
full conference on whether he would be given adequate support in 
order to permit performance and also to receive an evaluation and 
an understanding of what, if any, his failings were and what the 
future held for ey in the agency so as to avoid a repetition of 
past Fee However, he was never giver other specific task 
assignments although the new job description described a variety of 
duties including the type of particular task given him on January 11 
for completion on January 13. The day following January 24, 1968, he 
was placed on involuntary leave without pay and told to take his 
things and leave. These events point up one of the key failures 

of management which was to provide an Assignment and Position 
Description covering the period of alleged failure to perform an 


assigned task. 


_4/ 


Appellant, in stating his reasons why it was not possible to perform , 
outlined certain requirements such as those relating to office space, 
secretarial and telephone service, concerning which difficulties 

had arisen after the move to Mr. Thompson's division. The record 

is clear that these matters were symptomatic evidence of the lack 

of communication and understanding between appellant and agency 

and that as he stated in his reply to charges, his main concern 

was that “conditions be provided whereby a reasonable and proper 
relationship could be developed between the writer, his supervisor 
and other elements of the Directorate." Further pointing up what 
appellant meant by "conditions", there is a further statement in 

his reply that it was not possible to go on blindly working, 

hoping everything would work out but that, instead, some under- 
standing would have to be reached because, as he said, "I had 
already done this [tried to perform] on other previous occasions.." 
‘While subject to’ environmental conditions which were both intol- 
erable and near impossible to perform under." 


Cc. Apart from the complete lack of authority to place the 
| 5/ 


‘appellant on leave without pay (which requires the employee's consent, 
(J-A. 30, 55) the series of departures from the compliance by the 


‘agency, with Civil Service and agency regulations, makes the letter 


‘ef charges procedurally inadequate, In order to lawfully separate 
| 


‘an employee on the grounds chosen by the agency it would have been 
necessary to charge that he did clearly refuse to perform during a 
‘period of time when there was in existence a lawfully effective 
assignment to a job and a currently applicable Position Description 
| 
(in this case an entirely new assignment), and that the employee was 
' permitted an opportunity to perform. The Letter of Charges ere alleges 
‘that beginning with January 11 and up to the date of February 13 (the 
‘ date of the Letter) the basis for firing was established, Consequently, 
the Letter failed to state an offense which would support discharge 
‘ €or the reason that it did not state a failure to perform a task which 
the appellant was required to perform, nox did it state a set of 
circumstances where appellant was permitted to perform. When there 
is added to the inadequacy of the charges the violation of regulations 
by the appelles which colors and controls the period of alleged! 
wrongdoing" by appellant, it becomes clear as a matter of law that 
the discharge was invalid. 
Thus, on several grounds, all fully established, the appellees 


failed substantially to conform not only with the law and regulations 


which went to the heart of the administrative decision but with any 


ne EERE 
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—2/ the Director in his decision held that LWOP was improper action. 
(JA. 88) 


lawful standard of fairness which governs removal proceedings. Because 


of these procedural defects the discharge was invalid. 


III 
Appellant Constructively Filed a 


Grievance Which Was Not Accepted 
And Processed As Required By Law 


And Regulations, 

It is conceded by the appellees and by the decisions of the 
Civil Service Commission that, if only appellant had filed a piece 
of paper labeled "grievance" and brought up all of the same points 
and circumstances which were the stated reasons why he felt he could 
not perform, he would not have been fired. This means that appellant 
was not fired for incompetency or lack of ability or for any mistakes 
in past performance or for improper conduct on the job or lack of 
character but solely because he repeatedly asked to be heard on very 
real and significant difficulties which prevented performance. All 
of the difficulties he described were within the control of management. 
They could have and should have met with him, discussed these "griev- 


ances" between them and resolved them. This was the agency's duty and 


obligation and it is no answer to say he failed to file the right piece 


of paper. 

In fact, appellant's reply to the notice of intent to discharge 
him, which is set forth in full in the Joint Appendix, can be inter- 
preted only as filing a grievance (J.A. 38 to 82). In this reply, 
appellant shows that he had been asking for a long time in writing to 
have management tell him what was wrong and to provide a means for 


adjustment. Thus, in May 1967 he sent a memorandum to all involved 


persons, including Mr. Thompson, at the Directorate level, as well 

as to the Director and to the office of personnel. In that memor- 
andum he stated that no one can perform under the circumstances which 
had existed, even then, for a long period of time. (J.A. 66 at 69) 

In October 1968 after sitting idly, completely ignored in the reor- 


ganization, he wrote to the Directorate and stated that he had heard 
| 


‘informally that he was to go over to that Division of NASA and | 


‘accompanied this with a plea to discuss what had been happening to 
him. (JA. 71) In November and December 1967, he continued to ask 
‘for a meeting with his new supervisors to insure that the old treatment 


would be ended and that he would have support in the future. (J.A. 218, 


221, 222) We continued to ask this orally and in writing right up 


to the day he was fired on March 29, 19638. 


Certainly these facts add up to a grievance as a matter of! law 
for the law recognizes the theory of "construction" to establish the 
existence of conditions which determine the presence of emrmnenth 
‘conditions which have legal effect. The law frequently applies the 
iprinciple of construction in order to avoid injustice from strict appli- 
cation of technical rules. Fox example, a temporary employee may be 
‘constructively considered a permanent employee or at least the govern- 
ment is estopped to deny such status where the government has failed 
‘to perform its duty to process the necessary papers to officially 
‘establish the permanent status of an employee. Semaan ve Mumford, 

118 App. D.C. 282 (1964), 335 F.2d 704. 


Justice requires that the court determine that appellant filed 


a grievance but that the agency refused to hear him on it and, instead, 


fired him. Such action vitiates the discharge. 


IV 


The Discharge Is Invalid Because The Punishment 
As & Matter Of Law And Regulations Was Harsh 
And Unwarranted. 


The circumstances of this case fit closely those found in Clark 
ve _U.S., 162 C.Cl. 477, where the court held the discharge unlawful 


as unduly harsh. The language of the court is significant here: 


"His discharge on these grounds was unduly harsh and 
unwarranted, and was an abuse of discretion by the agency 
that demands redress by this court. Gadsden _v. United 
States, 111 C.Cl. 487, 78 F.Supp. 126 (1948), 119 C.Cl. 86, 
100 F.Supp. 455, cert. denied, 342 U.S. 856 (1951); Knotts v. 
United States, 128 C.Cl. 489, 121 F.Supp. 630 (1954); cf. 
Hoppe v. United States, 136 C.Cl. 559 (1956), cert. denied, 
355 U.S. 816 (1957)." 


"This would be'so in any case, but it is particularly true 
in this case, in view of plaintiff's good record with the 
Agency for neatly a quarter of a century. Since 1943 he 
had never been rated less than "very good", and "excellent” 
on several occasions. Letters or memoranda from his super- 
visors speak of him in high terms." 


Appellant was an employee of impeccable record including military 


service of some 16 years; he was promoted regularly, received step 


increases, was ratedisatisfactory, and his file shows no letters of 


reprimand but, on the contrary, shows letters of commendation. The 
strong supportive evidence, documentary as well as the testimony of 
Division Heads and other substantial witnesses, bears this out. The 
grounds selected for separation were highly technical apart from other 


considerations of illegality. The regulations of the Civil Service 


Commission require the exercise of careful judgment before discharge 
action is taken (J.A. 57) and this exercise must consider mitigating 
circumstances. (J.A. 58) It is not conceivable that a high FESS 
! employee should suffer extreme punishment of dismissal on the facts 
presented in this case, particularly when it is considered that 
proposed 
| simultaneously with notice of/dismissal he was placed on LWP 
and given notice of denial of step increase. 

While technically an agency has the authority to dischargé an 
employee for insubordination, such power is not to be invoked blindly 
‘ and without consideration of the facts and their relation to the 
purpose of the rule. Technically, each spouse who signs a joint 
| federal income tax return is liable for whatever tax is ASE 
found due, but if one of the joint Signatories has been embezzling 
: funds and not reporting it as income, without the knowledge of the 
other, the courts have held the statute does not apply. Although 
the factual situation is not parallel, the theory of the co Ss 
these cases establishes a principle applicable to appellant's case. 


The Court of Appeals for the Sixth Circuit recently said (in reversing 


the Tax Court which had blindly followed a purely literal construction 


of statutory language and where a party was subjected to an appallingly 


harsh penalty by the United States Government ) : 


"we are not prepared to admit that the Executive Branch 
of our Government is so impotent or the Judiciary so 
ineffectual that relief may not be granted to such a 
victim." Huelsman v. C.I.R., 416 F.2d 477, at 481 


NASA has a personnel manual which contains a Table of Disciplinary 
Offenses and Penalties. (J.A. 58) These standards are applicable to 
appellant's case and were not followed. The "offense" pertinent to 
appellant's discharge reads: 

"22. Disobedience to constituted authorities or deliberate 
refusal to carry out any proper order from innediate 
supervisor having responsibility for the work of the 
employee; insurordination." 

This same table lists recommended minimum and maximum penalties. 
Thus, for the first offense, the employee is subject to "Reprimand” 
as a minimum, and "Removal" as a maximum. For a second offense, 

the minimum is 'suspension for fifteen days"and maximum is "removal". 
For the third offense, both minimum and maximum are "Removal". The 
agency in imposing and the Civil Service Commission in upholding the 
maximum punishment for a first "offense" under the circumstances of 
this case, imposed an "appallingly harsh penalty not justified by the 
facts [and] was arbitrary and capricious." The punishment was, as in 


Clark, unduly harsh and unwarranted, and constitutes an abuse of dis- 


cretion. 


CONCLUSION 


The events of January through March 1968, are colored by and 


are the consequence of the agency's neglect of the obligations, required 


by law, of United States government officials toward its civil servants. 


The circumstances lead to the conclusion that appellant, in January 
1968, was simply reacting to a long and unrelieved siege of neglect 


and abusive action carried on by the agency over a period of years. 


i The appellee agency seeks to carve out of a long history of efficient 
performance a single occurrence while ignoring the real issue between 
'the parties. The agency has limited its evidence to technical matters 
occurring in January 1968. Appellant has fully established all of 
the material facts covering the entire pertinent period, i.e., all of 
the material facts occurring in the period before January 11, 1968, 
as well as the period following January 11, 1968, up to the aad of 
discharge. These facts are set forth on pp. 13 through 32 of the 

i Joint Appendix and constitute the record together with appellees' 
statement of facts (J.A. 33-36) on which the District Court based its 


‘ ruling. The appellee agency which has available the books and records 


' and witnesses did not contest appellant's facts. They stand as stated. 


' The District Court found the facts not to be in dispute. This, then, 

' is the record. It clearly established a whole pattern of misconduct 
on the part of the agency which must be considered in weighing the 
existence of statutory "cause", the absence of good faith of the agency 
in discharging the appellant and the failure throughout of the aoomey 
to conform with the statutes, with its own regulations and with the 
regulations of the Civil Service Commission. 

For the foregoing reasons, the judgment of the District Court 

must be set aside with instructions to enter judgment for the appellant 


as prayed for in his complaint. 
Respectfully submitted, 
DONALD M. MURTHA 


ANTHONY F. CAFFERKY 


Attorneys for Appellant 


APPENDIX A 


5 USC §7501. Cause; procedure; exception 


(a) An individual in the competitive service may be removed or 
suspended without pay only for such cause as will promote the effi- 
ciency of the service. 


(b) An individual in the competitive service whose removal 
or suspension without pay is sought is entitled to reasons in writing 
and to - 
(1) notice of the action sought and of any charges 
preferred against him; 


(2) a copy of the charges; 
(3) a reasonable time for filing a written answer to the 
charges, with affidavits; and 


(4) a written decision on the answer at the earliest 
practicable date. 
Examination of witnesses, trial, or hearing is not required but may 
be provided in the discretion of the individual directing the removal 
or suspension without pay. Copies of the charges, the notice of 
hearing, the answer, the reasons for and the order of removal or 
suspension without pay, and also the reasons for reduction in grade or 
pay, shall be made a part of the records of the employing agency, and, 
on request, shall be furnished to the individual affected and to the 
Civil Service Commission. 

(c) This section applies to a preference eligible employee as 
defined by section 7511 of this title only if he so elects. This 
section does not apply to the suspension or removal of an employee 
under section 7532 of this title. Pub.L. 89-554, Sept. 6, 1966, 

80 Stat. 527. 


5 usc §7512. 
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(b) A preference eligible employee against whom adverse action 
is proposed is entitled to - 


* ee 


(2) a reasonable time for answering the notice personally 
and in writing and for furnishing affidavits in support of the 
answer. 
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ISSUE PRESENTED * 


In the opinion of appellees the following issue is 
presented: 


Could appellant validly refuse to perform any job in 
his employing agency unless and until he was provided 
with a private secretary, an office with a window, special 
telephone service, and assurance of an immediate in-grade 
promotion and a prompt grade promotion? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,611 


WALTER G. BURTON, JR., APPELLANT 
Vv 


THomas O. PAINE, Administrator, National Aeronautics 
and Space Administration, ET AL., APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from the District Court’s order of 
May 26, 1970, granting summary judgment for appellees 
in this employee discharge case. 

Appellant was an employee of the National Aeronautics 
and Space Administration (NASA) for approximately 
twelve years ending with his removal on March 29, 1968. 
The reason for his removal was his refusal to carry out 
his officially assigned duties for the period from January 
11 through February 13, 1968 (JA 86). On appellant’s 


(1) 


2 


appeal to the Administrator of NASA, his removal was 
sustained on July 26, 1968 (JA 88-89).1 On his appeal 
to the Civil Service Commission, the Appeals Examiner 
recommended on April 22, 1969 that no change be made 
in the removal action (JA 97).? On his appeal to the 
Board of Appeals and Review, United States Civil Service 
Commission, the Board affirmed the decision of the Ap- 
peals Examiner on June 27, 1969 (JA 103).° Appellant 
then filed suit in the District Court, which awarded sum- 
mary judgment for appellees (JA 36). 

In January 1968 appellant was employed by NASA at 
the grade of GS-14 and was working in an assignment 
in the Manned Flight Support Directorate, Goddard 
Space Flight Center, Greenbelt, Maryland. On December 
6, 1967,‘ he had been given an assignment to develop a 
Management Information Control System (MICS) for 
the Directorate. On January 10, 1968 * appellant indicated 
he would no longer perform the assignment. On January 
14 appellant was officially reassigned to the Office of the 
Assistant Director for Manned Flight Support. On Jan- 
uary 19, at a meeting with the Deputy Assistant Director 
of that office, appellant was given a current position 
description. He indicated at the time that he still did not 
intend to carry out the MICS assignment but requested 
five days in which to study the position description and 
make a final decision. On January 24 a second meeting 
was held with the Deputy Assistant Director, and at that 
time appellant stated that he would not perform the as- 
signment unless he were given (1) a private secretary, 


1 Agency hearings had been held on May 14, 1968. 


2 The Examiner’s seven single-spaced pages of Analysis and Find- 
ings are set out in the joint appendix commencing at JA 91. Page 
JA 90 is mis-bound and should be between JA 93 and JA 94. Com- 
mission hearings had been held on January 14 and 17, 1969. 


3 The Board’s decision is set out in six single-spaced pages com- 
mencing at JA 98. 


+ Appellant contends the date was November 22, 1967 (JA 41). 
% Appellant contends the date was January 11, 1968 (JA 41). 
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(2) an office with a window, (3) an “adequate” telephone 
system,® (4) an immediate in-grade increase and (5) a 
promotion to grade GS-15 by June 1968 (JA 48). Ap- 
pellant told the Deputy Assistant Director that he should 
not feel discriminated against, since he would not accept 
any job at Goddard unless his requirements were met 
(JA 121). Appellant was informed that his office was 
equivalent to the offices of those in similar positions, that 
because of personnel restrictions it was unreasonable of 
him to expect to have a private secretary, that the tele- 
phone situation would be looked into, and that promotions 
could be made only after a review of appellant’s record 
at the appropriate time and could not be guaranteed (JA 
48, 119-120). Appellant still persisted in his refusal to do 
the assigned job. He was then advised that he would be 
placed on leave without pay at the close of business that 
day (JA 120).? 

On January 31, 1968, appellant prepared a memo- 
randum setting out in substantial detail what had oc- 
curred at the January 24 meeting (JA 45-52). The memo- 
randum reiterates the five requirements for appellant’s 
accepting any job (points 3.1.10 and 3.8.2 of appellant’s 
memorandum, JA 48-49). On February 2 appellant again 
met with the Deputy Assistant Director, concerning his 
pay status, and was informed he would be returned to 
pay status if he agreed to perform the job. Appellant 
again indicated he would not accept the job or perform 
the assigned duties (JA 122). On February 13 appellant 
was served with a notice of proposed removal (JA 42- 
45). On February 28 he made a written reply of some 
forty-five pages (JA 38-82). On March 13 he discussed 


6 Appellant apparently meant an arrangement whereby messages 
would be recorded in his absence. See JA 74 (appellant’s note of 
November 22, 1967) and JA 73 (reply of Administrative Operations 
Officer that fund restrictions prevented such an arrangement). 


7 Appellant complains in his brief that this action was improper. 
The Administrator of NASA agreed in his decision of July 26, 1968, 
and appellant’s pay and leave accounts were accordingly cor- 
rected (JA 88-89). 
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the proposed removal with the Deputy Assistant Director 
for three hours and again on March 15 for one and one 
half hours (JA 105-106). On both occasions he stated 
again that he would not do the assigned job. On March 
26, 1968, appellant was served with the notice of decision 
to remove (JA 86). Appellant then commenced the chain 
of appeals noted above. 


ARGUMENT 


There is substantial evidence supporting appellant’s 
discharge for cause. 


There is no question that an employee, even a civil 
service employee, can be discharged if he refuses without 
good cause to do his job. Appellant here refused to con- 
tinue performing his assigned duties at NASA unless he 
were given a private secretary, an office with a window 
and special telephone service.® While it might be argued 
(although not on this record) that a private secretary 
and the other requested accoutrements would be needed 
to perform certain tasks, appellant here refused to do 
any job at the Goddard Space Flight Center unless and 
until all his demands were met. His supervisor explained 
why his demands could not be met, but appellant per- 
sisted in them and was removed.”® 

The standard of review in a case such as this is 
whether there is substantial evidence to support the 


8 These three conditions were “musts.” See JA 47-48 (para- 
graphs 3.1.10.1 -3.1.10.6 of appellant’s memorandum of January 31, 
1968) and JA 95 (findings of the Appeals Examiner). In addition, 
appellant made three unequivocally worded demands for an immedi- 
ate in-grade promotion, a prompt grade promotion and a “proper 
relationship” with his supervisor and other members of NASA 
(JA 48). As to the special telephone service, see note 6, supra. 


°See JA 49 (paragraph 3.8.2 of appellant’s memorandum of Janu- 
ary 31, 1968), JA 121 (testimony of Henry F. Thompson, appel- 
lant’s supervisor, at the NASA hearing) and JA 189-191 (ap- 
pellant’s testimony at the Civil Service Commission hearing). 


20 JA 119-120. 
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agency’s decision to remove the employee. There is such 
substantial evidence, much of it provided by appellant 
himself. 

After initially refusing to perform his current assign- 
ment on January 10, 1968, appellant was provided with 
an updated position description on January 19 and stated 
he still did not intend to carry out the assignment or any 
other assignment until his demands were met. He was 
given five days to study the position description, and at a 
meeting on January 24 he reaffirmed his decision not to 
perform any assignment. On January 31 he wrote a 
memorandum to his supervisor, which is set out in full at 
JA 45-52, summarizing what had occurred at the Jan- 
uary 19 meeting. The memorandum reiterates appellant’s 
non-negotiable demands (paragraphs 3.1.10.1-3.1.10.6 at 
JA 47-48) and further states: “It should be noted that 
the writer is doing just as he is suggesting when he re- 
fuses any further work assignments until such time as a 
complete performance appraisal has been rendered him 


for objective comparison with his own” (paragraph 5.2.1.3 
at JA 51).% On February 2, appellant again informed his 
supervisor that he would not do the assignment (JA 122). 
On February 18, appellant was served with a notice of 
proposed removal (JA 42). Appellant’s removal was, on 
this record, clearly for cause.* 

Appellant’s procedural objections are without merit,™ 


12 Zimberg v. United States, D.C. Cir. No. 28,122, decided Novem- 
ber 3, 1970, slip op. at 8, citing Dabney v. Freeman, 123 U.S. App. 
D.C. 166, 168, 358 F.2d 538, 585 (1965) ; Hustace v. Day, 114 US. 
App. D.C, 242, 314 F.2d 247 (1962). 


12 This apparently referred to a demand in addition to those al- 
ready noted. 


18 See JA 42-45 (notice of proposed removal), JA 86-87 (notice of 
decision to remove), JA 89 (decision of NASA Administrator), 
JA 95-96 (decision of Appeals Examiner) and JA 102-108 (decision 
of Board of Appeals and Review). The fact that appellant was dis- 
charged for cause is dispositive of his contention that the decision 
was not made “on the answer” by him to the notice of proposed 
removal (Appellant’s brief, pp. 18-20). 


14 Appellant complains of procedural errors, chief of which is that 
he did not have a position description prior to refusing to perform 
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as are his arguments on “constructive” grievance * and 
' denial of an opportunity to answer orally.” 

Appellant’s final contention is that while he concedes 
' that an agency may remove an employee for insubordina- 
: tion, nonetheless the removal in this case was harsh and 
- unwarranted. The case on which he relies, however, had 
- substantially different facts.” The employee there was 


' his assignment. The record is clear, however, that when appellant 
refused his assignment and it was discovered there was no position 
description in his file, one was then prepared. The position descrip- 
’ tion for appellant’s assignment was delivered to him in a meeting on 
' January 19, 1968. A second meeting was held on January 24 (to 
' give appellant time to study the position description), and at that 
meeting he flatly stated he would not do the assignment in the posi- 
tion description or any other assignment unless he were given a 
private secretary and an office with a window. Appellant confirmed 
these requirements in his memorandum of January 31 (J.A. 45-52). 
And see JA 102 (findings of Board of Appeals and Review on this 
point). Appellant also complains of having been initially placed on 
leave without pay, but that issue was rendered moot by the correc- 
tive action of the Administrator on June 26, 1968 (JA 88-89). The 
Appeals Examiner wrote an extensive and lucid analysis of the 
procedural aspects of appellant’s removal (JA 91-93, 90). 


15 Appellant argues that his reply to the notice of proposed re- 
moval should have been interpreted by NASA as a “constructive” 
grievance and dealt with according to grievance procedures. Prior 
to the notice of proposed removal, appellant had been advised 
that if he felt he were not being treated fairly he should use the 
grievance procedure and that refusal to do his job was not the way 
to handle the matter. Appellant specifically refused to utilize the 
grievance procedure (JA 126-127, 185). See also JA 102 (findings 
of Board of Appeals and Review on this point.) 


16 Appellant discussed his proposed removal with his superior, 
Henry B. Thompson, Deputy Assistant Director for Manned Flight 
Support, for three hours on March 13 and for one and one-half 
hours on March 15, 1968. The record does not support appellant’s 
allegations of a one-sided conference (JA 105-106). Appellant 
quotes extensively from Ricucci v. United States, 192 Ct. Cl. 1, 425 
F.2d 1252 (1970). That case, however, involved the appointment 
of an investigator from another division rather than the em- 
ployee’s supervisor as “oral reply officer.” The record there clearly 
showed that the investigator had not participated in any kind of 
ciscoesiom with the employee on the reasons for his proposed re- 
mo 


17 Clark v. United States, 162 Ct. Cl. 477 (1968). 
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| discharged for misuse of a government automobile which 
' the court found to be insufficiently serious to warrant a 
_ discharge.® There was not, as here, a flat refusal to do 
an assigned job. Appellant here really asks this court 
to substitute its judgment and wisdom for that of the 
agency. The law is clear that an administrative decision 
to discharge an employee is not reviewable on those 
grounds.”* 

Since there is substantial evidence supporting the 
agency’s determination and since appellant’s claims of 
procedural irregularities are without merit, the District 
Court’s grant of summary judgment to appellees was cor- 
rect and should be sustained. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


THomMas A. FLANNERY, 
United States Attorney. 


Joun A. TERRY, 
ELLEN LEE PARK, 
JOHN E. ROGERS, 
Assistant United States Attorneys. 


18 The employee there permitted his wife to use a government 
car for personal use during a period of about five weeks. The use, 
however, occurred in a foreign country where the employee’s own 
car had been damaged beyond repair, he had been denied a permit 
to import another personal car, and he had no other car available 
to him. Id. at 484. 


9 Hargett v. Summerfield, 100 U.S. App. D.C. 85, 88, 248 F.2d 
29, $2, cert. denied, 358 U.S. 970 (1957). See also Powell v. Brannan, 
91 US. App. D.C. 16, 17, 196 F.2d 871, 873 (1952). 
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| 
Appellant's Brief fully states the facts and 
| 
the law on which appellant relies. However, reply to 


appellees' Brief is necessary to correct certain repre- 
| 
sentations which are not in accord with the undisputed 


record. 


1. Appellees’ counterstatement of the issue 
1/ 
does not state the basic issues of this case. (In 


Se aa 


1/ Aside from the flippant nature of the statement it 


additiou to operating outside of the law and regulations, 


appellees fornearly two years maintained a "cold war" 


ee 


l(cont'd.) is misleading for it omits the main grievance 
which appellant had been presenting continuously over 
_the years, i.e. "That conditions be provided whereby a 
reasonable and proper relationship could be developed 
between the writer, his supervisor, and other working 
elements of the Directorate." (JA 48, Item 3.1.10.5) 


Appellees also seem to have forgotten they brought out 
through one of their own witnesses at the agency hear- 
ing, that appellant in January 1968 advised the chief 
personnel officer, with documentary support, of this 
long history of abusive and unlawful treatment. This 
is reflected in the colloquy oetween Mr. McCartin, rep- 
resentative of NASA and witness Mr. Sumser relating to 
a conference on Feb. 6, 1968, prior to the issuance of 
the Notice of Proposed Removal on Feb. 13, 1968: [Agency 
transcript pages 154, 155, 156 | 


@. Did you, or did Mr. Burton during this lengthy 
conversation indicate any problems other than those 
four or five points stated in the criteria? 


Mr. Burton showed me two memoranda I think which he 
had written while he was employed in the Manned 
Flight organization which he had, he indicated 


copies were to have furnished to the Personnel Office 


but never were. He had copies of memoranda, the 
contents of which I couldn't really relate at this 
point. But reflecting back on some difficulties 
which he had encountered in previous years. 


* * ee K 


Cross-Examination by Mr. Murtha 


So that he did have a problem relating to relations 
or relationships with supervisors? 


Yes. He,had -- I must admit I can't recall pre- 
cisely the contents of either memoranda. I can 
recall some of the contents of one but not both. 


And he felt these problems should be resolved. 


That is what he showed me the memos for, as an in- 
dication of some past history. 


against the appellant. Appellees, while giving appellant 
| 
promotions and step increases, at the same eae placed 


him in isolation, failed to provide support, ignored their 


| 
obligations to give consultation and guidance until by 


January 1968 the appellant "dug in his heels" and in ess- 
| 
ence said that no one can perform under these CSLCumie aCe 


which you have created and insisted on a resolution of this 


abortive relationship. This, of course, is the all perva- 


sive issue and the appellant has documented it thoroughly 
2/ 
in the record which is not in dispute. 


1 (cont'd.) * RK OK OK OK 


¢. But in the oral conversation, this was one of the 
problems that he wanted solved? | 


A. It is one of the problems he felt needed solving. 


Q. Now didn't he also tell you that he thought it 
wasn't a matter to pe resolved by Personnel, but 
by having an opportunity to sit down with Manag e- 
ment and get these things straightened out? 


No, I think he, in our conversation, he referred 
to the fact that one or both, Personnel or Manage- 
ment, should address themselves to the pone em 


But he did think that Management should concern 
itself with solving the problem. 


A. Yes." 


Appellees, perhaps inadvertently, but nevertheless 
significantly filed with their typewritten brief a 
document entitled "Record Material Relied Upon by 
Appellees.""' In it appellees advise the Court that 
among other portions it is relying on Joint Appendix 
pages 18-20. These pages are a portion of appellant's 
"Statement of Facts Pursuant To Loca} Rule 9(h)" and 
the Court's attention is again directed to the full 
text (JA 13-32). It is essential also to note that 
| 
| 


Furthermore, appellees, in stating the issue, 
completely ignore the crisis nature of the situation 
which they had spawned by the treatment which appellant 
had received since arriving in Mr. Thompson's unit. It 
is not disputed that appellant had asked, before coming 
over in October 1968, for a discussion of his past 
employment-management difficulties and that management 


refused; nor do they deny that appellant's furniture 


3/ 


was unceremoniously dumped into an already crowded room; 


nor do they deny that Mr. Thompson refused to send out a 
memorandum to provide support for appellant (JA 79), or 
that during the conferences in January he told appellant 
that he wasn't even sure that his new position would 
support a Grade 14. (JA 49, Item 3.5.2.) 

Finally, without restating all the pertinent 
facts in this regard, there is certainly nothing referr- 
ing to telephone, secretaries, etc. in appellant's griev- 
2/ (cont'd.) the appellees in the District Court tried 

to have these facts removed from the record and that 
Judge McGuire after argument and briefing denied their 
request (Docket Entries, Jan. 21, 1970 - April 1, 1970). 
_ Appellees did not dispute appellant's facts and the 
District Court found specifically that the facts were 
not in dispute (JA 37). 

The interchange of memoranda between appellant and 


Mr. Mathis regarding such practical matters as space, 
telephone, etc. (JA 73-74). 


ance of May 19, 1967 (JA 66), wherein he stated | that 
"3.2 This being the case, I submit that, * * * as far 
as I am concerned no one, under similar environmental 
conditions, could adequately perform this or any other 
assignment." (JA 68 - Note that copies of this letter 
went to Thompson and Personnel), nor is there any men— 
tion of such mundane matters in appellant's request far 


4/ 
oral appeal to Dr. Clark (JA 83-85). 


4/ Letter to Dr. Clark of March 30, 1968, appellant in 
addendum to letter to Dr. Clark states the issue 
concisely: 

| 


"Condensation of the Central OTS 


For a number of years the management offi- 


cials of the Manned Flight effort have found it 
expedient to utilize my potential in an environment 


of almost total isolation. Under these circumstances, 
whenever work was assigned the necessary resources 
and support were never made available. In most cases 
no comment could be elicited concerning the value of 
my effort or the difficulties encountered in carrying 
out the assignments. Part IV of Enclosure 1 details 
some of my experiences, assignments, and difficulties 
in trying to achieve assigned objectives over; the 
years. | 

"Of paramount importance is the fact that I 
have never before refused an assignment even under 
the severe restraints that have been applied. In 
this case I could not, in good conscience, accept an 
assignment which I felt from past experience ¢ould 
not be carried out; without clarification of; the 
resources and authority which would be assigned to 
complete the task. 


"Also of vital concern to me, as was nade 
quite clear, was the matter of performance appraisal, 
and career growth potential of the assignment /in 
question. Clarification in these two areas was also 
denied. 


2. An accurate understanding of the events 
of January 1968 is important in establishing the proce- 
dural defects which vitiate appellant's discharge. 
Consequently, it is necessary to correct the statement 
of appellees that appellant was reassigned on January 


14 (Aple. Brief, p. 2). There were two documents neces- 


sary to place appellant ina position from which he 


could be discharged. One was a standard Form 590 offi- 
cially reassigning him to the job under Mr. Thompson 
(Code 800), the secondwas a position description. The 
record is heavily documented with agreed facts on this 
score. The assignment document, although bearing a 
date of January 14 was first shown to appellant on 
January 19, together with a Job Description, and then 
by agreement, appellant was given until Jan. 24, 1968, 
to examine these documents. (JA 41, 94) 

These facts have further significance because 


the charges recite failure to perform his assigned task 


a 


4/ (cont'd.) "To date, Mr. Thompson has chose to 
ignore these important considerations and instead 
placed his emphasis on monetary and other minor 
aspects of the problen. 


"It should also be noted that even though I 
have been placed on Leave Without Pay, against my 
wishes, I have reported to work as usual and con- 
tinued to: carry out routine work in the same manner 
as required in the past. 


‘In summary, the assignment was refused pri- 
marily because the authority and resources necess— 
ary to carry out the task were not made available 


on January 11. This job was to be completed by January 
13. Appellant was placed on Leave Without Pay on January 
25, and there is no evidence nor is there any charge 
relating to any other task although the Job Description 
under the Assignment, as of January 24, included refer- 
ences to many other functions in addition to the January 
1l assignment (JA 112). Consequently, it is not correct 
to state as appellees have done on page 4 of their brief, 


as an absolute conclusion, that appellant refused to 
| 


perform any job because, until a request was made and a 


refusal given, it is only speculative to assert he would 


refuse. 


CONCLUSION | 


Equity requires that the Court look beyond the bare 


allegation of failure to perform on one occasion and to 
determine if in fact the agency itself made performance aS 
impossible. Certainly, where division heads and high 
ranking personnel have come forward to support appellant 


(App. Brief, p. 5), and have established appel 
qualities of dedication, energy, efficiency and: sincerety, 


the burden is on the agency to answer the charge that the 


4/ (Cont'd.) and secondarily because career growth poten- 
tial of the job and the employee were items) which 
were completely excluded from the discussion." 


agency is at fault rather than the appellant. For 
these reasons, and because the law and regulations 
were not complied with, as fully set forth in appellant's 


brief, appellant prays that the judgment of the District 


Court be set aside with a direction to enter judgment 


for the appellant. 
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